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MUSARIRI, J:

Applicant applied to this Court for the review of her dismissal from employment by Respondent. The application was made in terms of section 89(1) (d1) of the Labour Act Chapter 28:01 hereafter called the Act. Respondent opposed the application. The grounds for review were duet thus

“1. Absence of jurisdiction on the part of the adjudicating authority in that;

1.1 Having lost jurisdiction following the referral of disciplinary proceedings in terms section 101(6) of the Labour Act (Chapter 28:01) to the Labour Officer, the Respondent erred at law in forging ahead in proceeding to dismiss the Appellant nonetheless.

2. Gross irregularity in the proceedings and decision made in that:

2.1 The Respondent grossly erred and misdirected itself in purporting to withdraw and thereafter reinstitute the same disciplinary proceedings in the vain attempt to defeat a referral made in terms of section 101 (6) of the Labour Act (Chapter 28:01).”

Applicant worked for Respondent as a Finance Administration Officer at Harare. On 19 April 2023 respondent suspended her on allegations of misconduct. On 3 May 2023 she was served with a combined charge and notification to appear at a disciplinary hearing. The hearing was postposed several times between the 9th May 2023 and 16 June 2023. On the latter date applicant referred the matter to a Labour Officer in terms of section 101(6) of the Act which read,
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“If a matter is not determined within thirty days of the date of notification referred to in paragraph (e) of subsection (3), the employee or the employer concerned may refer such matter to a labour officer, who may then determine or otherwise dispose of the matter in accordance with section ninety-three.”

Applicant argued that once the matter was properly referred to a Labour Officer (LO) in terms of the Act, the employer thereby lost the jurisdiction to deal with the matter. She relied on the dissenting judgement by Gowora JCC in

Munchville v Mugavha 2019(3) ZLR 547

However, the majority judgement by Patel JCC (Gwaunza DCJ concurred) opined that at p 550F

“Having regard to the authorities cited above, the basic principle to be applied where an employee is unprocedurally disciplined or dismissed is that the employer is at large to rescind the irregular proceedings or dismissal and thereafter institute fresh disciplinary proceedings on a proper basis.”

Applying that principle respondent revoked the initial charges of misconduct and instituted fresh disciplinary proceedings against applicant. Applicant boycotted the new proceedings. The outcome was the dismissal of applicant from employment. Applicant sought to argue that the Munchville case provided an exception to the general rule in a matter already been referred to a Labour Officer. It is considered that a proper reading of the Munchville case is that the exception therein was based on the agreement by the employer and employee to refer their matter to arbitration. The employer sought to renege by instituting fresh disciplinary proceedings. The case is clearly distinguishable from the present case where the applicable principle is as set out by Patel JCC above. The Foreign Affairs v Jenrich SC 73/18 case also relied on by Applicant is unhelpful and, in any case, overshadowed by the Munchville case. Alternately as argued by Respondent, Applicant effectively waived her right to challenge her dismissal by boycotting disciplinary proceedings. This position finds support in the same Munchville case per Patel JCC to p 550E.

“In such circumstances, where fresh proceedings are instituted, the employee cannot simply disregard them and unilaterally absent himself. He must attend those proceedings and, if he fails to do so, the employer may be entitled to proceed in his absence and, if he is found guilty of grave misconduct, to dismiss him from his employment. The employee will then be deemed
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to have waived his right to challenge the proceedings or the resultant dismissal See Moyo – Rural Electrification Agency S-4-14.”

In all the circumstances it is concluded that the both grounds for review were not substantiated.

Therefore, the review application ought to be dismissed as devoid of merit.

Wherefore it is ordered that,

1. The application for review be and is hereby dismissed, and

2. Each party shall bear its own costs.
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