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Before the Honourable G. Musariri Judge:


For Appellant			- A. Marara, Attorney

For Respondents		- L. Chimutashu, Unionist


MUSARIRI, J:

On the 7th October 2025, at Harare Arbitrator C.A. Muchunga issued an award which ordered appellant to pay respondents’ terminable benefits amounting to a total of USD$ 24,334.00.  Appellant then appealed the award to this Court in terms of section 98 (10) of the Labour Act [Chapter 28:01].  Respondents opposed the appeal.

The grounds of appeal were octet thus,

“1.	The Arbitrator grossly erred in law by adjudicating a matter in which there was no proper respondent.

2.	The Arbitrator grossly erred in law and fact by ignoring the fact that before 2024, the Respondents were independent contractors.

3.	The Arbitrator grossly erred in law and in fact by computing severance from an incorrect date, ignoring that the Respondents signed fixed term contracts in 2024.

4.	The Arbitrator grossly erred in law and fact by awarding terminal benefits as if the respondents were permanent employees, failing to address their prior status as independent contractors before 2024.

5.	The Arbitrator grossly erred in law by exceeding her jurisdiction and creating a new contract for the parties.

6.	The Arbitrator grossly erred in law and fact by making a monetary award that failed to account for mandatory statutory deductions (NSSA, PAYE).

7.	The Arbitrator grossly erred in law by relying on unregistered and unpublished arbitral awards, contrary to section 80 of the Labour Act.

8.	The Arbitrator grossly erred in law by relying on a document not presented to the parties, denying them a right to make submissions on it.”

Appellant prayed that the award be set aside with consequential relief.

Respondents’ opposing affidavit pushed back as follows,
“4.	The ground of appeal 1 is so vague, as it stands of record that there existed an employer employee relationship between all 3 respondents with appellant, the final documents respondents received speak to this;

5.	Ground 2.  The appellant is misguided in his belief that when a contract is termed/indicated ‘Commission Based contract’ it means it relates to an independent contractor, it does not, in the Transport Operating Industry, Statutory Instrument 42 of 2022, section 14 (1) commission is part of the remuneration for a taxi driver.




6.	Ground 3 and 4, it has been clarified already in Statutory Instrument 42 of 2022, section 23 (4).

7.	Ground 5 is a far cry of a valid ground of appeal it is not demonstrated or substantiated by appellant just how the arbitral tribunal created a new contract for the parties.

8.	Ground 6, is a total failure by appellant to recognise, what the adjudicating authority, arbitral tribunal was seized with, which was to quantify basing on the written and oral evidence/submissions so provided, one might as well request for accountability of (Aids Levy).

9.	Ground 7, the appellant should be guided by the arbitral tribunal’s analysis, on page 5 of the Award, section 80, between 80 (2) (a) and (2) (b) there is the word ‘or’ which simply means both are of equal force, the first sentence does not preclude the effect of the other, you can use them separately.  It is the opposite of the word ‘and’

10.	We are at a loss as to which document appellant is referring to since all the documents he filed of record are the ones, the arbitral tribunal relied on”.

Respondents prayed that the appeal be dismissed.

Analysis
The 1st ground of appeal fails the “precise and concise” standard required by Form LC4 of the Annexure to the Labour Court Rules, 2017.  It is ambiguous and conclusory.  It does not indicate the premise upon which it is based. Thus it is not a valid ground of appeal.  The same defect applies to the 5th and 8th grounds of appeal.  The remaining 5 grounds raise issues which will be dealt with in turn.  The point about the commissioning of the opposing affidavits was not raised in the pleading/affidavits only to turn up in the heads of argument.  Respondents were not given a fair chance to respond by affidavit.  Accordingly the point is discounted.

A.Whether the arbitrator wrongly relied on an unregistered collective bargaining agreement:
The arbitrator opined that,
“In my view, there is need to take into consideration what the Industry has agreed upon and to determine what it means to be registered before the agreement is published.  In efforts to establish the correct position, a letter from the Registrar of Labour dated 15th September to the General Secretary confirmed the position of registration of the Collective Bargaining Agreement for the Transport Operating Industry by the Ministry of Public Service Labour and Social Welfare, it reads
(This letter is to confirm that the collective Bargaining Agreement for the NEC Transport Operating Industry for the period effective 1st July 2022, 1st August 2022, 1st July 2023 and 1st April 2024 have been registered by the Minister of Public Service, Labour and Social Welfare and have been submitted to the Attorney General’s Office for drafting and gazetting.  Please be guided accordingly.)

With this in mind I shall proceed and rely on the stated registered wages….”

Section 80 of the Labour Act provides that
“(1)	Upon registration of a collective bargaining agreement the Minister shall publish the agreement as a statutory instruments.

(2)	Terms and conditions of a registered collective bargaining agreement shall become effective and binding-

(a) From the date of publication of the agreement in terms of subsection (1); or

	(b)	from such other date as may be specified in the agreement.”

The Collective Bargaining Agreement in casu was published as the Collective Bargaining 
Agreement; Transport Operating Industry Statutory Instrument 42 of 2022 which was 
gazetted on 18th March 2022.  Section 1 (2) of the instrument provides that

“(2)	This agreement, in terms of section 80 of the Act, shall operate from the first day of the month following from the date it is signed and be operative until it is renegotiated.”

The agreement was signed in Harare on 14th September 2021 by C. Chandisareva for the operators and T. Matanhire for the union.  Therefore the arbitrator correctly relied on an operative agreement.

B.Whether before 2024 the respondents were independent contractors:
In its Statement of Defence dated 24th June 2025 the appellant did not raise the defence that before 2024 the respondents were independent contractors.  As a result the arbitrator did not deal with that issue in his award.  Whether the respondents were independent contractors is a factual issue.  Unlike a point of law, a factual issues cannot be raised for the first time on appeal.
	See Muchakata v Netherburn 1996 (1) ZLR 153 (SC) at 157A.





C.Whether the arbitrator erred by not accounting for NSSA and PAYE deductions:
Again appellant is raising issues it did not raise before the arbitrator.  However an employer is legally obliged to withhold statutory deductions where applicable.  This needs no reiteration in an arbitral award.

Conclusion
The aforegoing analysis resolved the pertinent issues against appellant.  Accordingly the appeal ought to be dismissed as devoid of merit.


 


                                                                                                                  
Wherefore it is ordered that,







1. The appeal be and is hereby dismissed; and



















2. Each party shall bear its own costs.
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