IN THE LABOUR COURT OF ZIMBABWE HARARE, 06 MARCH, 2023 AND 13 MARCH 2023



JUDGMENT NO.LC/H/77/23 CASE NO. LC/H/05/23

JOICE GUHWA
APPLICANT

TRADITIONAL MEDICAL PRACTITIONERS COUNCIL
RESPONDENT

Before the Honourable Kudya J;

For the Applicant For the Respondent



Ndakwenwa (Legal Practitioner)

Matsika (Board Member)

KUDYA J:

At the onset of the review application the applicant raised the point in limine stating that there is no opposition to the review application on account of the fact that the opposing affidavit was deposed to by a person who did not file with the court a board resolution indicating that he is authorised to depose to the affidavit.

In response to the objection the respondent maintained that the opposing affidavit was properly before the court. It distinguished the question of representation as opposed to the issue of deposing to the affidavit. A reading of section 92 of the Labour Act and rule 25 speak clearly to representation of a party and not to the evidence gathering exercise. It is clear that the intention of the legislature was to avoid persons litigating on behalf of artificial persons without the requisite authority see Dube v P S M A S SC 79-17. It is patently clear that the challenge is not on the
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respondent but rather on the person who claims to have knowledge of the issues to be determined by the court.

The 2 are in the court’s view clearly distinguishable. The affidavit is part of pleadings which Madzime v Zvarivadza 2006(1) ZLR 514(S) says that cannot clothe one with representation capacity. That is clearly not the case in the matter before the court. The respondent’s representation has not been put into issue suggesting that the applicant is satisfied that representation in the person of one Matsika is well placed. What applicant has only put into issue is the authority of the deponent which is not a sine qua non to representation. In the result the court is satisfied that the point in limine is without merit. It should therefore fail.

IT IS ORDERED THAT

The point in limine in the opposing affidavit being without foundation it be and is hereby dismissed.
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