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         CHIRAWU-MUGOMBA J: In a popular TV series which has since been turned into an equally successful movie franchise, the actor always receives an electronic message with instructions on his mission. The electronic message self –destructs after five seconds and that is his cue to begin action. Perhaps it is time that litigants get a cue to act especially in matrimonial matters once the decree of divorce and other ancillary relief is granted. This could be in relation to custody and access; registration of maintenance orders at the Magistrate Court for purposes of enforcement
; exchanging movable property; valuation of immovable property as well as transfer and cession as applicable or setting up of trusts for purposes of donating immovable property to the trust. Failure to act has drastic legal consequences as the facts of this case will show. 
                In this matter, the applicant’s case is as follows;- applicant entered into an agreement of sale with the first respondent in respect of Stand number 98 Philadelphia Township of Lot 7A Philadelphia measuring 7 343 square metres held under deed of transfer number 4266/99 on  28th of August 2017. The property is registered in the name of the first respondent. The applicant paid $285 000, initially paying $30 000 which the first respondent utilised for purposes of paying fees for his children.  In terms of the agreement of sale, the first respondent was to transfer his rights, title and interest in the property upon payment of the full purchase price and give the applicant vacant possession after three months. The first respondent reneged from fulfilling the terms of the agreement and failed to clear arrears to City of Harare for two years. It then dawned on the applicant that the first respondent had no intention of abiding by the agreement and as a result, applicant sought the following order;- 
a. That first respondent be and is hereby compelled to effect transfer of their rights interest and title in Stand Number 98 Philadelphia Township of Lot 7A Philadelphia measuring 7343 square metres held under deed of transfer number 4266/99 into the applicant’s name within five (5) working days from the date of service of this order on him failure of which the 3rd respondent shall be authorised to sign all necessary papers for purposes of effecting transfer of the aforesaid property into applicant’s name. 

b. First respondent and all those claiming right of occupation through him including but not limited to first respondent’s relatives, tenants and friends, be and are hereby evicted from Stand Number 98 Philadelphia Township of Lot 7A Philadelphia measuring 7343 square metres held under deed of transfer number 4266/99 forthwith. 
c. The second and third respondents shall perform all that is required of them administratively to effect transfer and register rights, title and interest in the immovable property into applicant’s name.

d. Respondents be and are hereby ordered to pay costs of suit on a legal practitioner and client scale, (only if they oppose the application). 


The second and third respondents did not oppose the matter, presumably, they will abide by the decision of the court. On his part, the first respondent admitted that he entered into an agreement of sale with the applicant. However, his averment is that the agreement is void ab initio because he “realised” that on the 21st of June 2012, he was ordered by this court to comply with a consent paper that he signed on 4 June 2012 which provides as follows in paragraph 2.5 ;

“The parties ( that is me and my former wife) undertake to create a Trust for the benefit of the minor children born of the marriage within 45 days of the grant of the decree of divorce and donate the property, being stand number 98 Philadelphia Township of Lot 7A held under Deed of Transfer Number 4266/99 to the Trust.”

         The consent paper became part of the court order and as such, first respondent no longer had any rights in the property as at the date of the agreement of sale. The respondent in support of his assertion attached a court order in HC 4271/07 which made the consent paper part of the court order.  Infact, one of the children who was supposed to have benefited from the trust allegedly confronted the first respondent about the agreement of sale. When the first respondent realised that he did not have the ‘authority’ he wrote to the applicant advising that he was no longer collecting the $255 000 and would refund the $30 000 with interest. He averred that he deposited the $30 000 with $3 000 as interest into his legal practitioner’s Trust Account for release to the applicant through its legal practitioners.  The last part of paragraph 2.5 above reads as follows, “The costs of setting up the Trust and transferring the property into the trust shall be borne by the parties in equal shares”.
         In response, the applicant insisted that the first respondent was the holder of real rights in the property and that the first respondent and his ex-wife waived their rights through an affidavit. Additionally, the first respondent and his ex-wife had utilised the money to travel outside Zimbabwe for payment of fees for their children. The failure by the first respondent and his ex-wife to act on the consent paper consisted conduct that is inconsistent with enforcement of rights. The applicant also averred that the divorce order merely constitutes personal rights as between the first applicant and his ex-wife. 
 As I stated in the introductory paragraph, failure to act on an order of court has grave consequences. 

             At the hearing, Mr Mubaiwa for the first respondent raised a point in limine on the propriety of raising new issues in the answering affidavit as had been done by applicant through the attachment of the alleged affidavit by the first respondent and his ex-wife and also attaching of an invoice for ticket purchases. These facts were known by the applicant at the time that its trustee deposed to the founding affidavit. First respondent does not therefore have an opportunity to deny or confirm the contents of the two attachments.  In response Mr R G Zhuwarara asserted that the attachments were in response to the first respondent’s defence that the agreement of sale was a nullity and these attachments showed that the first respondent and his ex-wife had varied the terms of the consent paper and had used the proceeds to settle their children’s fees in a foreign country. 


In Kaskay Properties (Pvt) Ltd v Minister of Lands and Rural Resettlement and others,
 mangota J stated as follows;

 “A litigant who makes a conscious decision to sue through motion, as opposed to action, proceedings is enjoined to anticipate the respondent’s defence. Having anticipated such, he must include in his founding affidavit all the evidence which supports his case including such evidence as will rebut the respondent’s defence.  Where he adopts the stated line of reasoning, the court will not find him wanting when he restates his position in the answering affidavit as he will merely be confirming what he has already told the court. A litigant in other words, should not leave material facts which support his case or rebuts the respondent’s case to the answering affidavit. Where he does so, he runs the risk of the court not taking into account new evidence which he places in the answering affidavit as the respondent would not have had an opportunity to make any comments on the new evidence which he includes in the answering affidavit.”

In Milrite Farming (Private) Limited v Porusingazi and others, 
 hlatshwayo J (as he then was) stated as follows-
 “The basic rule pertaining to application procedures is that the applicant’s case stands or falls on averments made in the founding affidavit and not upon subsequent pleadings.  The rational for the rule is quite clear.  It is to avoid the undesirable effect of litigation assuming a snowballing character, with fresh allegations being made at every turn of pleadings.  Thus, the fresh allegation contained in the answering affidavit must be ignored, leaving the same cause of action and substantially the same facts in both the first and second applications.”
             The basic rule therefore is that an application stands or falls on its founding affidavit and an answering affidavit can only respond to issues raised and not raise new ones. The follow up question becomes this- is this rule cast in stone? This issue received attention in the South African case of Faber v Nazerian 
 as follows:-

“The general rule which is well established in our law is that in motion proceedings, the 
applicant is required to make his or her case in the founding affidavit and not in the replying 
affidavit.
 This rule is based on the principle that the applicant stands or falls by his or 
founding affidavit.
 The rule is also based on the procedural requirement of the motion 
proceedings which requires that the applicant should set out the cause of action in both the 
notice of motion and the supporting affidavit. The notice of motion and the founding affidavit 
form part of both the pleadings and the evidence. The basic requirement is also that the relief 
sought has to be found in the evidence supported by the facts set out in the founding 
affidavit.
  

The exception to this rule is found in Body Corporate, Shaftesbury Sectional Title Scheme, 
(supra) where the Court in upholding what was said in Shephard v Tuckers Land and 
Development Corporation (Pty) Ltd,
 and after confirming the general rule applicable in 
motion proceedings, held that the rule was not absolute and that the Court has a discretion to 
permit new material in the replying affidavit.
 

In considering whether to allow new material introduced for the first time in the replying 
affidavit, the Court has a judicial discretion to exercise. The indulgence of allowing new 
material in the replying affidavit will generally be allowed when warranted by special 
circumstances. It is important to note that the rule does prohibit the applicant to explain 
matters stated in the founding affidavit.
 The Court may also, after permitting the use of new 
material in a replying affidavit, allow for further answering affidavit by the respondent. The 
new issue/s in a replying affidavit will generally be allowed in circumstances where the 
applicant could not have known of such issues at the time of deposing to the founding 
affidavit. In other words, the Court will not permit or will strike out new issues raised in a 
replying affidavit if the applicant knew or ought to have known of the existence of such issues 
but failed for whatever reason to raise them in the founding affidavit.
 

The approach to adopt, in considering whether to allow new matter in the replying affidavit, 
received attention in Juta and Co Ltd and Others v De Koker,
 where the Court accepted and 
quoted with approval what was said in the headnote in Shakot Investment (Pty) Ltd v Town 
Council of Borough of Stanger,
 where the Court held that: 
‘In consideration of the question whether to permit or strike out additional facts or grounds for relief raised in the replying affidavit, a distinction must, necessarily, be between a case in which the new material is first brought to light by the applicant who knew of it at the time the when his founding affidavit was prepared and a case in which facts alleged in the respondent’s answering affidavit reveal the existence of a further ground for relief sought by the applicant. In the latter type of case the Court would obviously more readily allow the applicant in his replying affidavit to utilise and enlarge upon what has been revealed by the respondent and to set up such additional ground for relief as might arise therefrom.’
        I find myself in agreement with Mr Mubaiwa counsel for the first respondent in his submission that the alleged affidavit by the first respondent and his ex-wife and the alleged travel arrangement (annexures A and B
 ) in the answering affidavit were within the knowledge of the applicant at the time of making the application. There are no special circumstances to justify a departure from the norm. The two annexures are therefore struck out from the record. 
           Mr Zhuwarara took issue with points raised for the first time in the first respondent’s heads of argument that the applicant being a trust does not exist at law and for that reason it cannot contract as it purportedly did. 
          In Musemwa and others v Estate Late Tapomwa and others, 
DUBE J had occasion to deal with the issue of the legal status of Trusts by stating as follows:- 

            “The concept of a trust originated in English law over 900 years ago and continues to 
evolve.  Phillip H. Pettit in Equity and the Law of Trusts 5th ed p23 in defining a trust  
quotes  Underhill , The Law of Trusts and Trustees, 13th ed p1 where he  defines a 
trust as follows,

         

 “A trust is an equitable obligation binding a person (who is called a trustee) to deal 

with property over which he has control (which is called the trust property) either for 

the benefit of persons (who are called the beneficiaries or ce stuis que trust) of whom 

he may 
himself be one, any one of whom may enforce the obligation or for a 


charitable purpose…’’  

  
Dr D. S Ribbens in 1985 Modern Business Law in a paper titled, ‘The Hague 
Convention on the law applicable to trusts and on their recognition’ states the 
following on trusts,

“In truth a trust is as much a legal person as a mere sum of money standing to the credit of a 
ledger account in some bank. To imagine otherwise is in the opinion of this commentator; to 
rave with the mob about the unattired Royal’s magnificent attire. In essence a trust is a set of 
legal relationships. Viewed from the point of view of a relationship between the trust property 
and the trustees, it is a proprietary relationship; viewed from the relationship between the 
cestuique trust or trust beneficiary and the trustee, it is a vertical fiduciary relationship’’ 


What I gather from these definitions is that a trust is a legal relationship of parties 
which usually involve the founder, trustees and beneficiaries. The relationship is 
created by the founder who places assets under the control and administration of the 
trust for the benefit of named persons, thus beneficiaries. It is created by a trust 
deed.”

Further that; - “It is trite that a trust has no legal personality. The common law does not recognise a trust as having locus standi to sue in its own name. See CIR v McNeillie’s Estate 1961(3) SA 840, Braun v Blann and Botha 1984(2) SA 850, CIR v Friedmann 1993(1) SA 353(A).

          However, “Trusts have been incorporated into our rules. Our rules make provision for trusts in Order 2A.


Order 2A Rule 7 and 8 provide as follows,

            “7. Interpretation in order 2A 


          In this Order-

    
  “Associate” in relation to –

      
 (a)  A trust means a trustee;

      
 (b)  An association other than a trust, means a member of the association;

             8 Proceedings by or against associations

Subject to this order, associates may sue and be sued in the name of their association.”


Order 2A was introduced by Statutory Instrument 192 of 1997.Order 2 rule 7 equates 
an associate with a trustee. A trust is included in the definition of an association trust. 
An associate may either be a natural person or a corporate entity like a company. A 
trustee on the other hand is a natural person. Rule 8 provides that an associate may 
sue and be sued in the name of the association. This means that a trustee can sue and 
be sued the name of the trust. Rule 8 also clothes a trust with power to sue and be 
sued in its own name. 

These rules modify trust law to permit and create locus standi for a trust.”

            Does the locus standi however equate to contractual capacity? Mr Mubaiwa asserted that whilst he accepted that a trust does have locus standi to sue and be used, this did not equate to contractual capacity. In the Musemwa case which was a consolidation of many cases, trusts were recognised as being able to enter into contracts relating to acquisition of immovable property. In would be absurd to cloth a trust with locus standi to sue and be sued and then aver that it has no contractual capacity. That argument is also self-defeating as the first respondent’s main defence is that he and his ex-wife were supposed to have created a trust for the benefit of their children and then donate the immovable property to the trust
.

          Mr Mubaiwa also raised the point that the relief sought is incompetent as the first respondent had failed to comply with the statutory obligation to pay rates and dues to the City of Harare due to a dispute between first respondent and the former over the quantum related to rates and that according to the agreement of sale, three month’s notice was supposed to be given to the first respondent and all those claiming title through him to move from the property. 
           The question that is critical is that of the validity of the agreement of sale. As already indicated, the first respondent admitted signing the agreement but his bone of contention was that it was a nullity because he lacked capacity having signed away his rights in a consent paper  which is part of a court order and therefore extant. This court has had occasion to deal with the legal implications in situations where provisions in consent papers remain unfulfilled. Ironically, the parties were the same in both interpleader cases except the judgement creditors who were different. In Sheriff of the High Court of Zimbabwe vs. Madziro and others, 
an ex-husband had taken a loan from a financial institution and upon failure to pay back, an immovable property registered in his name which he had pledged as security for the loan was attached. His former wife and two children laid claim to the immovable property arguing that it had been given to them in a divorce order which became part of the court order. The operative part of the consent paper read, “The immovable property known as No. 28 McGowan Road Belvedere, Harare shall be transferred to and registered in the names of the Defendant and the two minor children of the marriage namely Anesuishe and Ruvarashe Madziro. Transfer shall be conducted within six (6) months of the divorce order and the plaintiff shall meet the cost of transfer”.
     The order was not executed within the six months period and TSANGA J stated that,

“However, the fact that the title to the house has not been changed does not invalidate the order as the court remains with the power to coerce the transfer and to punish by contempt of court should it be so approached by  the party who was awarded the property.

To that extent a party who has been ordered to transfer title to certain property and continues to hold onto such title following a divorce order, he only continues to hold that title on behalf of its true owners. Ownership of the property will have passed by the granting of the divorce order where the consent paper divesting the party with ownership will have been made an order of the court. Whilst the Deeds Registry Act [Chapter 20:05] does indeed dictate in s14 that ownership is conveyed from one person to another by means of a deed of transfer, and certain procedures have to be observed in practice to realise transfer, delay in so doing does not erode an order of the court that has effectively ordered transfer of an asset from one person to another”.

In Sheriff of the High Court of Zimbabwe vs Madziro and others, 
the matter involved the same set of facts in relation to a loan and security of the same immovable property but with a  different  judgement creditor.  MATANDA –MOYO J stated as follows:-
 This brings me to claimants’ rights in the said property. The claimants have rights in the property conferred by this Honourable Court. The court in granting those rights was aware that ownership would only pass upon transfer of property to the claimants. The parties were also aware of the fact hence the inclusion of para 4 of the consent order requiring the claimants to take transfer within 6 months of the order. That has not happened. The claimants have failed to comply with the court order they seek to rely upon. No explanation has been given for such failure to comply with the court order. Failure to take transfer means that the judgment debtor remains the owner of the said property. It is only the transfer of ownership of such property to the new owner that brings about an end to the legal basis of the judgment debtor’s right to the use and ownership thereof. I am of the view that the court order granted the claimants the right to transfer of property. Such right was not exercised by the claimants. Such right remained a personal right which would convert to a real right upon registration.
Furthermore she went on to state as follows;- 

When a court order provides a time limit within which to do something, I am of the view that, such time limits ought to be followed. Failure to comply with such time limits lead to lapsing of the rights conferred therein. The law helps those who are awake and not the sluggard; “lex subvernit vigilantibus nom dormientibus”.


The claimant sought to claim ownership of immovable property based on an order of this court, which order she has not complied with. If such application was made within the 6 months provided for in the court order, I was going to be persuaded that the claimants have discharged the onus on them of proving ownership of the attached immovable property. I am of the view that without registration in title claimants cannot succeed in proving that they own the said property. Such onus of proving ownership rested with the claimants: See Bruce N O v Josiah Parkes & Sons (Rhodesia) Ltd & Anor 1972 (1) 68 (R). It is trite that a claimant must show proof of ownership in order to succeed in interpleader proceedings.
                   The consent paper made it very clear that a Trust was supposed to have been set up within 45 days from the date of the court order. Such Trust was not set up and therefore that left the second respondent and his ex-wife in a quandary. In my view, the fact that the Trust was not set up still left the first respondent as owner of the property. In terms of the Deeds Registries Act [Chapter 20:05] real rights are conferred as follows;- 

“14 How real rights shall be transferred


Subject to this Act or any other law—

(a) the ownership of land may be conveyed from one person to another only by means of a deed of transfer executed or attested by a registrar;”

Real rights are enforceable against the whole world and at the time that the first respondent entered into an agreement of sale, he could so do as the title deeds were in his name and still remained so even at the time of the hearing.  I distinguish this case from the interpleader cases discussed above in that in the latter, it was the affected parties that laid claim to the immovable property. In the present case, the former wife of the first respondent did not lay claim to the property and she was in agreement that a trust should be formed and she gave up whatever rights she may have had to the property. The first respondent never provided regarding whether or not the trust was indeed eventually set up. 
          
On 31 October 2017, the first respondent and his ex-wife addressed a letter to the applicant’s trustees – Mr and Mrs Madziyire. This letter shows the mind -set of the first respondent that in essence the defence that there was supposed to be a trust created (which they failed to do) was an after- thought. I will quote hereunder some of the contents of the letter. 

  “As you were aware, everything happened so fast on the date of this agreement was 
negotiated, drafted and subsequently signed and we were under tremendous time 
pressure to have the kids go to school on the same day”. 


“During the period of the breach, we experienced an upheaval in the markets 
resulting in major inflationary upsurge which by the time the remedy was effected 
only on the last date of deadline, the funds received into the account had received a 
significant knock in real terms”.


“This has proved very difficult as most people are now demanding foreign currency 
for their properties or at least cash because of the erosion of value that occurred”.

“Having agonised much over this and tried by all means to move things forward, we 
have reached the very hard and uncomfortable decision that it best we approach you 
and appeal for the cancellation and unwinding of the transaction”.


“We are aware that there is a signed agreement in place which is binding inspite of 
all the events around it’. 


“We are and will forever be grateful for the deposit you paid which helped our girls 
get to school and undertake to make good on it….”

             Nowhere in that letter does the first respondent raise the defence of lack of capacity of the applicant or the nullity of the agreement of sale. The picture that emerges is that of someone who just wanted to get money and cover fees and other payments for his children and once done renege on the agreement. The so-called dispute with the City of Harare is a smoke screen as it could easily be resolved by comparing bills and payments and cannot be used as an excuse to resile from the contract.  This matter falls within the realm of the doctrine of estoppel. 

In Aris Enterprises (Finance) (Pty) Ltd v Protea Assurance Co Ltd
, Corbett JA (as he then was) stated as follows at 291:


“The essence of the doctrine of estoppel by representation is that a person is precluded, i.e. 
estopped, from denying the truth of a representation previously made by him to another 
person if the latter, believing in the truth of the representation, acted thereon to his prejudice 
(see Joubert The Law of South Africa vol 9 para 367 and the authorities there cited). The 
representation may be made in words, i.e expressly, or it may be made by conduct, including 
silence or inaction, i.e tacitly (Ibid para 371); and in general it must relate to an existing fact 
(Ibid para 372).”
        In this matter, the applicant entered into a memorandum of agreement of sale with the first respondent on the basis that he was the registered owner of the property in question which fact was true as the title deeds were in his name. If the applicant had done a deeds search, the name that would have come up is that of the first respondent. Acting upon this representation, applicant parted with $285 000.  The first respondent cannot be heard to say that he returned the $30 000 with interest through his legal practitioners and that he has not collected the $255 000 from the conveyancers. Courts must be seen to uphold the sanctity of contracts
 and the first respondent’s conduct is less than exemplary. At the time that the first respondent entered into the agreement of sale, there was no legal impediment to him doing so as there was not in existence the trust that was supposed to have been created within 45 days from the date of the decree of divorce. In passing, let me say that perhaps it is prudent that every decree of divorce that has an order relating to immovable property be served on the Registrar of Deeds or the local authority for those properties that change title through cession. That way, innocent purchasers will not be duped because if they exercise due diligence, they will be made aware that there may be legal issues surrounding the particular property they wish to purchase. 
         As for the three month’s notice, there is nothing that bars this court from ordering eviction within the stipulated time frame. It is not a new issue. The applicant has prayed for such an order albeit praying that it be done forthwith. 

         In the result, the applicant has proved its case for specific performance and eviction of the first respondent and all those claiming title through him. 

         The issue of costs is always at the discretion of the court. I do not understand what has become ‘fashionable’ among legal practitioners to ask for costs on a higher scale if the other party opposes the matter. Every litigant has a constitutional right to defend themselves in a court of law in both civil and criminal matters. While the conduct of the first respondent leaves a lot to be desired, I do not hold the view that it warrants an order of costs on a punitive scale.


Accordingly, it is ordered as follows;

1. That the first respondent be and is hereby ordered to effect transfer of his rights, title and  interest in Stand Number 98 Philadelphia Township of Lot 7A Philadelphia measuring 7343 square metres held under deed of transfer number 4266/99 into the applicant’s name within thirty days (30 ) from the date of service of this order on him failure of which the 3rd respondent  be  and is hereby authorised to sign all necessary papers for purposes of effecting transfer of the aforesaid property into applicant’s name.  

2. That the first respondent and all those claiming right of occupation through him be and are hereby given three months from the date of service of this order on the first respondent to vacate Stand Number 98 Philadelphia Township of Lot 7A Philadelphia measuring 7343 square metres held under deed of transfer number 4266/99 failure of which the 3rd respondent be and is hereby authorised to effect the eviction. 

3. The first respondent shall pay the costs of suit. 

Danziger and Partners, applicant’s legal practitioners 
Mugiya and Macharaga, 1st respondent’s legal practitioners 
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