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K. Ngwenya, for the 3rd respondent

KABASA J: 	This is an opposed application in which the applicants seek the following relief:-
“The decision of the 2nd respondent to grant a permit to the 3rd respondent for the construction of a race course be and is hereby set aside.
The fence that has been erected around the 500 hectares of grazing land used by the applicants to be removed within 48 hours of the granting of this order.
The 2nd respondent to bear the costs of the application.”
The background to the application is this:  The 3rd respondent, a locally registered company applied to the 2nd respondent for a piece of land for purposes of developing a formula one grade motor racing course.  In a council meeting held on 11th June 2018, the 2nd respondent passed the following resolution:-
The house unanimously resolved that Stelix Private Limited be allocated land for purposes establishing a grand prix noting that the village assembly and ward development committee were supportive of the project.
The application be dealt with in terms of Communal Land Act Chapter 20:04 section 10 (a) (ii) the subject of the layout approved in terms of section 43 of the Regional Town and Country Planning Act, Chapter 29:12.
	An area covering 500 hectares was subsequently fenced off, which area the villagers of Chibode, Kachecheti and Nemananga wards used as grazing area for their livestock.  Disgruntled with this development, the villagers approached legal practitioners who sought clarification on the status of the development.  The 2nd respondent’s legal practitioners responded explaining that the development had been advertised.  A demand was thereafter made for documents showing when such advertisement was made, the application made by the 3rd respondent and the reasons for making the decision to allow the 3rd respondent’s application.
The villagers viewed the development in a negative way as they were of the view that the project was taking a large chunk of the communal land, effectively taking over their grazing area.
The present application was then filed in terms of section 4 (1) of the Administrative Justice Act, Chapter 10:28 “the Act.”  The grounds for review are stated as:-
1.	The 2nd respondent acted in a manner that was unlawful, unreasonable and unfair.
2.	The 2nd respondent did not notify the applicant of their right to review the decision (sic).
3.	The 2nd respondent did not supply written reasons for the decision they made within reasonable time.
4.	The 2nd respondent did not allow the applicants the opportunity to make adequate representations.
The application is opposed by the 2nd and 3rd respondent.  The first respondent did not file any papers, presumably indicating the Minister’s willingness to abide by the decision of the court. 
In opposing the application the 2nd and 3rd respondent raised points in limine.  These are that:-
a)	The notice of application is fatally defective for failure to comply with rule 62 (1) and (2) of the High Court Rules, 2021.
b)	The application for review is out of time.
c)	The applicant does not have the authority to represent the 99 others.
d)	The applicant lacks locus standi to institute the proceedings.
e)	The relief sought is incompetent.
On the merits the 2nd respondent contended that whilst the approval of the construction of a Formula 1 race course was not denied, the portion of land affected by the development affects only two villages, Vulindlela and Jembwe and these villages were consulted about the project in 2018 and when full council approved the project, the ward representatives who are councilors were present in the meeting.  They therefore were representing the villagers concerned.  The project was publicized and presented to the affected villagers through consultations and the investors managed to get the villagers buy-in before approaching the Council.
No permit has been issued yet as the processes to be followed in terms of section 9 of the Communal Lands Act are within the purview of the 1st respondent.  The 2nd respondent has merely approved a lease in favour of 3rd respondent.  The process of seeking approval from the 1st respondent for the issuance of a permit are underway.
The application has therefore been prematurely made and ought to be dismissed.
The 3rd respondent’s opposition in so far as the issues which relate to it as the company whose project has riled the villagers, more or less mirrors the grounds articulated by the 2nd respondent.  I find no useful purpose in repeating the same.
At the hearing of the application I asked the parties to address me on both the points in limine and on the merits.  This I did so as to avoid re-calling the parties in the event that the points in limine found no favour with the court.
I propose to deal with the points in limine first.
Is the application fatally defective
Mr. Mlalazi and Mr. Ngwenya’s contention is that since this is an application for review, rule 62 (1) and (2) of the High Court Rules, 2021, apply.  The court application should state shortly and clearly the grounds upon which the applicants seek to have the proceedings set aside and the exact relief prayed for and these should appear on the face of the court application.
The application has not complied with these peremptory provisions and so is defective and fatally so.  Mr. Mlalazi supported this contention relying on Marrick Trading (Pvt) Ltd v Old Mutual Life Assurance Company of Zimbabwe (Pvt) Ltd and Anor HH 607-15.
Mr. Tshuma on the other hand placed reliance on Arafas Mtausi Gwaradzimba N.O v Gurta N.O SC 10-15.  In that case the argument was that section 4 of the Act is an embodiment of common law grounds for review and a litigant bringing an application in terms of the Act ought therefore to file a review application in terms of Order 33 of the then High Court Rules, 1971.
The High Court had reasoned that section 4 of the Act allows an aggrieved party to seek recourse from the High Court.  It makes no reference to a review application in terms of Order 33 of the High Court Rules but provided a statutory remedy in terms of which a party is entitled to approach this court by application where the administrative authority has come short.
GWAUNZA JA (as she then was) in agreeing with the learned Judge had this to say: 
“I find little to fault in the reasoning of the court a quo on this point.  As correctly stated, section 4 (1) of the Administrative Court Act (“the Act”) provides that the statutory relief referred to by the Judge a quo may be sought by way of an application to the High Court.  However no specific format for such application is prescribed.  While a review in terms of the High Court Rules is a special form of application, there is nothing in section 4 (1) to suggest that any other form of application for judicial review would in any way offend against that sub-section as long as it meets the requirements of an ordinary court application.”(my emphasis)
The learned JA proceeded to look at section 26 and section 27 of the High Court Act (Chapter 7:06) particularly section 26 and section 27 (1) where it provides:-
26.	“Subject to this Act and any other law, the High Court shall have power, jurisdiction and authority to review all proceedings and decisions of all inferior courts of justice, tribunals and administrative authorities within Zimbabwe,” 
and section 27 which provides for grounds of review. Section 27 (1) provides as follows:-
(1)	“Subject to this Act and any other law …
(2)	“Nothing in subsection (1) shall affect any other law relating to the review of proceedings or decisions of inferior courts, tribunals or authorities.
The learned JA put emphasis on the provisions of section 27 (2) and proceeded to say:-
My understanding of this provision is that the High Court Act contemplates and permits review proceedings that are brought before it in terms of “any other law.”  Specifically, judicial review may be done in terms of another statute, for instance the Administrative Justice Act, as happened in casu.  Further to this, and as clearly indicated above in subsection (1) and (2) of section 27, grounds for review are not limited to those particularized in that section.  Other laws can properly dictate the consideration of, or specify, other grounds on the basis of which proceedings of a lower court or tribunal may properly be reviewed.”
My understanding of the learned JA’s remarks is that an application brought in terms of section 4 (1) of the Act is sanctioned by that statute and so need not comply with the then Order 33, now rule 62 (2) of the High Court Rules, 2021. 
Equally the mere fact that the application was “titled” application for review does not in itself change the fact that it is an application brought in terms of section 4 (1) of the Act.  The face of the application expressly states that it is an application in terms of section 4 (1) of the Act.
I am not persuaded by Mr. Ngwenya’s submission that the Gwaradzimba case (supra) is distinguishable in that the present application was titled application for review and so therefore ought to have been in the form prescribed by rule 62 (2) of the High Court Rules.
Whilst the argument sounds attractive, this court is bound by the Supreme Court decision on this point and unless it can be distinguished, is obliged to follow this position.
I am unable to distinguish this case from the Gwaradzimba decision.  It follows therefore that this application was made “in terms of any other law” which law does not prescribe the form it should take.  The ordinary court application therefore suffices.
My determination of this point also addresses the issue of the time frame.  The 8 week period provided for in rule 62 (4) does not, by parity of reasoning, apply to this application.  It therefore cannot be adjudged out of time.
The first and second points in limine must therefore fail
Does the applicant have authority to represent the other 99
The applicant referred to Annexure A which bears a list of names, his name is the first on that list followed by 99 other names.  Annexure B are minutes of a meeting held on 13 May 2021 which does not show the names of those who attended but shows that those people agreed to take the matter to court so that the 3rd respondent is stopped and removed from the area.  It is not clear as correctly argued by both Mr. Mlalazi and Mr. Ngwenya whether Annexure A and B are related and supposed to be read together.
In Retrenched Employees of National Breweries Ltd as represented by Mudondo v National Breweries Ltd and Anor SC 92-01 the Supreme Court made the point that where a litigant purports to be representing others, such authority ought to be properly given, especially where such authority is challenged, as in casu.
There is no single supporting affidavit from these 99 others associating themselves with the application and the founding affidavit deposed to by Mthembisi Moyo.  All that would have been required was an affidavit with one or two lines confirming the parties’ association with the application and the founding affidavit by Mthembisi.  Without such I am persuaded by the 2nd and 3rd respondent’s argument that there is nothing to show that the applicant has authority to represent the other 99 and whether those 99 are the ones appearing on Annexure A.
That said however Mthembisi Moyo is properly before the court and so this point in limine is not dispositive of the matter. The application can proceed with the one applicant and be decided accordingly. 

Does the applicant lack locus standi
Mthembisi Moyo deposed to the founding affidavit as one of the affected villagers.  He deposed to facts personally known to him as one of the villagers.
The assertion that Mthembisi Moyo is not one of the villagers is just a bare assertion.  Mr. Ngwenya did not make any oral submissions on this point and this can be taken as indicating that this point was not being pursued. The applicant has shown that he has a direct interest in the matter and so has the requisite locus standi.
I find no merit in this point in limine and accordingly dismiss it.
Is the Relief Sought Incompetent
Mr. Ngwenya’s contention is that since no permit has been issued and no decision made to grant a permit, the relief sought is incompetent.
Mr. Tshuma, for the applicant countered this argument and explained that the failure by the 2nd respondent to furnish the applicant with the information he had requested resulted in the conclusion that what had been granted was a permit. Counsel then sought an amendment to the draft order arguing that it is only a draft order and its amendment is not prejudicial to the respondents.
It was Mr. Tshuma’s contention that efforts to get information from the 2nd respondent on the developments relating to the race course was not availed.  The applicant therefore had no knowledge as to the authority the 3rd respondent had to engage in activities meant to bring to fruition the race course project.  Given that the law in terms of the Communal Lands Act requires the issuance of a permit allowing for that change of communal land use, it was assumed the 3rd respondent had been granted such permit and so informed the order sought.  When the opposing papers were filed it became clear that the 2nd respondent had granted a lease and so it is that lease which was the offending document and the decision to grant it which ought to have been reflected in the draft order.
A draft order is but a draft and the court may grant it as is or change it.
It is my considered view that the matter relates not so much to the identity of the document but to that which has enabled the fencing off of this land and the 3rd respondent’s conduct in preparing to act on the lease granted by the 2nd respondent.
It can therefore not be said the relief is incompetent.  It would have been had it been shown that the 2nd respondent has not done anything and the race course project is but idle talk.  This is not the position.
Mr. Tshuma proceeded to make an application to amend the draft order to read:-
“1.	The decision of the 2nd respondent to grant a lease agreement to the 3rd respondent for the construction of a race course be and is hereby set aside.
2.	The fence that has been erected around the 500 hectares of grazing land used by the applicants to be removed within 48 hours of the granting of this order.
3.	Any actions and conduct that have been taken by the 2nd respondent following the granting of the lease agreement to the 3rd respondent are hereby declared invalid.
4.	The 2nd respondent to bear the costs of the application.”
An application stands or falls on the founding affidavit, so argued Mr. Mlalazi (Fuyana v Moyo SC 54-06, Muchina v Adams & Ors SC 47-13.) However sight must not be lost of the fact that the reference to a permit in the applicant’s papers was due to the lack of information as the request for such information was not favoured with a response containing the detail applicant needed. Given the import of the applicant’s case and the relief sought it can hardly be said the applicant is now making a different case to that made in the founding affidavit. To argue so is but a red herring.
I therefore do not see how it can be said an amended draft order changes the complexion of the matter.  Whether the decision related to the granting of a permit or lease does not change that which has occurred on the ground which is what has riled the villagers. It does not change the substance of the matter.
The decision itself which has translated into the fencing off of the grazing area and the consultations over the establishment of the race course is what is in issue.
There is therefore no merit in this point in limine and it is accordingly dismissed.
I turn now to the merits.
Mr. Tshuma raised four grounds impugning the decision taken by the 2nd respondent.
It is common cause the 2nd respondent is an administrative authority.  As such section 3 of the Act provides that:-
3.	“An administrative authority which has the responsibility or power to take any administrative action which may affect the rights, interests or legitimate expectations of any person shall – 
(a)	act lawfully, reasonably and in a fair manner, and
(b)	act within the relevant period specified by law or, if there is no such specified period, within a reasonable period after being requested to take the action by the person concerned and
(c)	where it has taken action, supply written reasons therefor within the relevant period specified by law, or if there is no such specified period, within a reasonable period after being requested to supply reasons by the person concerned.”
In casu did the 2nd respondent act lawfully?  Mr. Tshuma’s argument is that section 10 (a) (ii) of the Communal Lands Act bestows the authority to set aside any communal land for a specific purpose on the 1st respondent. The 2nd respondent relied on s10 (a) (ii) as is clearly stated in the minutes which passed the resolution to grant the lease to the 3rd respondent. Mr. Mlalazi equally made reference to s10 as the relevant provision under which the 2nd respondent was deriving the authority to embark on the processes of securing a permit from the 1st respondent.
The relevant provision states that:-
“10.	Setting aside of Communal Land for certain purposes.
(1) Subject to this section, the Minister shall set aside land contained within Communal Land for the establishment of 
(a)	a township, business centre or industrial area, where such land is -
(i)	designated for any such purpose in terms of a rural development plan approved by him and the Minister responsible for lands after consultation with the Director of Physical Planning and any rural district council established for the area concerned; or 
(ii)	the subject of a layout approved in terms of section 43 of the Regional, Town and Country Farming Ac, Chapter 29:12.
(2)	Subject to this section, after consultation with any rural district council established for the area concerned, the Minister may set aside any land contained within Communal Land, other than land referred to in subsection (1) for any purpose whatsoever, including a purpose referred to in subsection (1), which he considers is in the interests of inhabitants of the area concerned or in the public interest or which he considers will promote the development of Communal Land generally or of the area concerned.”(my emphasis)
	The learned authors, O. Hood Phillips and Paul Jackson in O. Hood Phillips’ Constitutional and Administrative Law, Sixth Edition at p 529 thereof state that:-
“Local authorities acquire their powers, which are all statutory, in various ways.  The exercise of their powers is subject to judicial control by virtue of the doctrine of ultra vires.”
This dove-tails with the learned author G Feltoe’s articulation of the exercise of administrative powers.  The author in A Guide to Administrative Law and Local Government Law in Zimbabwe (2012) 103 states that:-
All administrative powers (other than those exercised by domestic tribunals) derive from statute and the nature and extent of those powers are to be found in the statutory provisions granting these powers. Such powers are not unlimited: the Legislature will not grant unlimited power but instead it will give powers for certain purposes only, or subject to special procedures or with some other kinds of limits. In other words, the limits upon the power are to be discovered by examining the statutory provisions in order to decide what powers the Legislature has expressly or impliedly granted. The exercise of power by an administrative official or body will be invalid unless the official or body is authorised to exercise that power. If an administrator purports to exercise a power he or she does not have, or acts in excess of a power he or she possesses, his or her action will be invalid on the basis that it is ultra vires.  
It is common cause the 1st respondent was not involved in all the processes that culminated in the 2nd respondent’s resolution granting a lease to the 3rd respondent.  Equally the procedures enumerated in section 10 are to be taken by the Minister and not the 2nd respondent.  It follows therefore that the consultations undertaken by the 3rd respondent in order to get the villagers’ buy-in, the subsequent application to the 2nd respondent and the 2nd respondent’s decision to consider the 3rd respondent’s application to establish a race course and to allocate land for purposes of establishing such race course was not in terms of the law.
Mr. Tshuma cited B – Sky Energy (Pvt) Ltd v Minister of Energy and Power Development & Another 2009 (2) ZLR 241 (H) in support of the proposition that assuming responsibility over an act not within the authority’s purview is unlawful.  In that case the Minister of Energy had purported to act assuming powers bestowed on the Minister of Environment and Tourism or any other Minister to whom the President may, from time to time assign the administration of the relevant Act.  The court held that as the 1st respondent was not the Minister of Environment nor had the administration of the Act been assigned to him in assuming responsibility over the Act, his action was invalid on the basis that it was ultra vires.
I did not hear Mr. Mlalazi refer to any piece of legislation authorizing the 2nd respondent to grant the lease for the establishment of a race course by the 3rd respondent. The deponent to the 2nd respondent’s opposing affidavit made the point that the Constitution of Zimbabwe through s275 and 276 gives the 2nd respondent the right to manage and run its affairs. That is correct where such local authority is exercising powers within the confines of the law. Any interference with such exercise of power which tends to shackle the administrative body’s powers would go against the grain of the supreme law of the land. The emphasis however is on whether such exercise of power is within the confines of the law. If it is not, it is a contradiction to cite the Constitution in justifying conduct which is not sanctioned by the law. The powers under s10 of the Communal Land Act are exercised by the 1st respondent, in consultation with the 2nd respondent and not the other way round. The processes done by the 3rd respondent and by extension the 2nd respondent are within the purview of the 1st respondent and the Minister is the one who was supposed to run with these processes.
The 2nd respondent’s action was therefore ultra vires and accordingly unlawful.
I am persuaded by Mr. Tshuma’s argument that by accepting the 3rd respondent’s application to establish a race course and proceeding to fence 500 hectares for that purpose, the 2nd respondent did that which it had no authority to do.  The 1st respondent ought to have been the one driving the process and then consult the 2nd respondent as per the provisions of section 10 of the Communal Lands Act.
It is my considered view that everything else that followed the decision to grant the lease or that preceded the decision to grant the lease was done without the requisite authority. A distinction ought to be made between the provisions of s9 and those in s10. Section 9 allows the 2nd respondent to engage in those processes for the purposes articulated in that provision but we are not dealing with s9 but s10 and Mr. Mlalazi clearly made the point that 2nd respondent cannot grant the permit in terms of s10, only the 1st respondent can. Unless it had been shown that the processes which culminated in the fencing off of this piece of land was being driven by the 1st respondent, there can be no doubt that whoever engaged in that process usurped the 1st respondent’s powers.
With this finding I find no useful purpose in exercising my mind on the other grounds, i.e. whether the 2nd respondent acted in a fair manner, reasonable or rational manner and whether it supplied the written reasons for its decision upon being requested to.
I say so because if the conduct itself was not lawful and such unlawfulness permeates through the whole process, pre and post the decision to grant the lease to 3rd respondent how can such be fair, reasonable or rational.  Equally would the supply of written reasons have sanitized the unlawfulness of the action?  It certainly would not.  The resolution of the first ground therefore suffices in the circumstances.
I have already concluded that the amendment of the draft order simply addresses what decision of the 2nd respondent is to be vacated and does not change the complexion of the applicant’s application.
Whether there was reference to a permit or lease would not have changed the nature of the opposition as it still had to address whether the 2nd respondent’s actions were lawful.
 I am consequently of the considered view that the applicant has made a case for the relief sought as captured in the amended draft order.
The effect of this order allows the 2nd respondent the opportunity to follow the law.  Mr. Mlalazi submitted that the 2nd respondent is aware of the law as contained in section 10 of the Communal Lands Act.  That is what ought to be done before any land is apportioned to the 3rd respondent for the purposes of establishing a race course.
As regards costs, I find no justification to award punitive costs against the 2nd respondent.  The 2nd respondent’s actions were motivated by a desire to bring development to the communal land in question.  The manner in which the 2nd respondent went about this may have been adjudged as unlawful but that does not call for censure.
In the result I make the following order:-
[bookmark: _GoBack]1.	The decision of the 2nd respondent to grant a lease agreement to the 3rd respondent for the construction of a race course be and is hereby set aside.   
2.	Any actions and conduct that had been taken by the 2nd respondent following the granting of the lease agreement to the 3rd respondent are hereby declared invalid.
3.	The 2nd respondent to bear the costs of the application at the ordinary scale.
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