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CHIVIZHE, B.T.:


	The appeal was lodged against the determination by the Group Chief Executive Officer to dismiss the Appellant from employment following her conviction on a charge of violating category C (v) of the Zimbabwe Newspapers (1980) Limited Code of Conduct that is “insolence towards a subordinate, colleague, superior or clients by act, words or demeanor.”

	The Appellant was employed by the Respondent as a Sales Representative.  She was arraigned before the Disciplinary Committee on 16 February, 2012 facing the charge of violation of category C (v) of the relevant code (as referred to supra).  The allegations were that the Appellant had on 24th July, 2012 verbally attacked and shown insolvence towards her immediate superior Mrs Mushonga when she had been called in by the Sales and Marketing Manager to clarify on issues pertaining weekly fuel allocation and submission of weekly reports.  The Disciplinary committee found Appellant guilty of the charge.  Dissatisfied the Appellant appealed internally to the Group Chief Executive Officer.  In a decision handed down on 2 March, 2012 the Group Chief Executive Officer dismissed her appeal, upheld the Disciplinary Committee findings and reimposed the dismissal penalty.  Still aggrieved the Appellant has lodged the present appeal with the Labour Court.

	The appeal has been noted on the following grounds;
“I did not commit the offenses they charged me with on the two accounts which all contributed to my dismissal.”
In her appeal the Appellant is challenging her conviction on the current charge as well a previous conviction for which she was issued with a penalty of a Final Written Warning which Final Warning was invoked by the employer to impose the dismissal penalty.

	I shall address myself initially to the appeal against conviction on the charge of violation of Category C (v) of the relevant Code of Conduct which is the matter that is properly before the Court.

The Appellant is challenging her conviction on the basis that although she did attend a meeting with the Sales and Marketing Manager one Mr Tuwacha and Mrs Mushonga the meeting was non-confrontational.  She denies any verbal attacks directed towards Mrs Mushonga.  She also denies disrespecting her.  She submits that the only words she used during the meeting were ‘zvakuzondibhowa’ in reference to the whole discussion.  She submits that the evidence of two witnesses called by the employer was solicited and therefore not freely given.  The evidence is therefore unreliable.

	The record shows that the employer called for the evidence of two witnesses; Mrs Mushonga herself as the complainant and Mr Tuwacha in whose office the meeting was held.  Mrs Mushonga gave evidence to the effect that she was called by Mr Tuwacha into his office to discuss e-mails between herself and Appellant on issues including Appellant’s failure to file weekly reports and fuel allocation.  Appellant was then called in.  During the course of discussion Appellant had exploded and started shouting at her.  I find it convenient to quote Mrs Mushonga verbatim;
“I then asked her if we were to ask her to account for her fuel since she had not been submitting report when she was getting fuel and her car was not running.  Upon saying this Viola exploded and shouted, “Zvakuzondibhowa”.  She said she used the fuel for her personal errands and said I should not ask her about fuel.  I told her that this was unacceptable as her car and fuel were for work and should be accounted for.  She got so angry and I decided to leave the office.  I said to Mr Tuwacha that this was getting personal and I could not handle it at that moment.  Mr Chimenya arrived at the door and asked for the voices to be lowered.  As I was leaving, she turned to me sharply and continued shouting that I do not respect her, and I do not ask Chimenya to account for anything.  So I left and went into my office denigrating my person and criticizing the way I work.  I was rather stunned by this attitude because Viola has never raised a grievance to me or to Mr Tuwacha about our working relationship.”

	The witness Mr Tuwacha’s evidence to an extent corroborated that of Mrs Mushonga.  He stated as follows;
“As Viola had not been submitting her reports, she then posed a question to Viola to say what if we are to ask you to account for fuel since your vehicle was not mobile and have submitted reports.  That’s when there was an exchange and voices were raised.  I tried to contain the voices and I failed.  Mrs Mushonga then left.  I tried to talk to Viola to go and formally apologise to Mrs Mushonga but she refused.  That’s when I later received a formal complaint from Mrs Mushonga on insubordination.”
The court rejected the submissions by the Appellant that the evidence of the two was coerced or forced from the witnesses.

	Insolence is not defined in the relevant Code of Conduct.  However insolence generally involves an act of repudiation by the employee of the employee’s duty to show respect to one’s superiors at the workplace.  See John Grogan in Dismissal, Discrimination and Unfair Labour Practices published 2005 at page 254.  Insolence is according to the same author associated with impudence, cheekiness, disrespect or rudeness.

	The evidence led tends to show that the Appellant did have a verbal exchange with her superior and voices were raised.  Whilst there were no specific abusive words used in that exchange Appellant conduct in raising her voice against her superior would amount to rudeness or disrespect or both.  The submission by the Appellant that she only said words to the effect “zvakuzondibhowa” cannot be considered in isolation.  It has to be considered in the context of a heated verbal exchange between the Appellant and Mrs Mushaninga.  Used in that context the words “zvakuzondibhowa” would tend to further show Appellant’s impudence and total lack of respect for her superior.  It is clear on the basis of the evidence led that the Appellant indeed exhibited insolence towards her superior warranting the charge laid against her.

	The Appellant also submitted that although she did at some point apologize to Mrs Mutasa, through advice from Human Resources Manager, this apology should not however be taken as an admission of guilt as she was never insolent towards her superior.  The Respondent did not agree.  The record shows in her appeal to the Group Chief Executive the Appellant admitted to having committed the misconduct.  She now appears to be making a u-turn by denying that she did admit her wrong doing.  Appellant also appears to be withdrawing the apology tendered to Mrs Mushonga on the basis that it was not freely given.  In my considered view whether the Appellant decides to withdraw any admissions made and the apology tendered is really neither here nor there.  The bottom line is whether on the facts and evidence tendered the Respondent properly found the Appellant guilty on charge.  I believe Respondent did, properly find the Appellant guilty of the act of misconduct.

	The last issue is concerning the Appellant’s previous conviction and consequent penalty of a Final Written Warning.  The Appellant submitted that it had always been her intention to challenge that conviction and penalty given on 1st November, 2011.  She was therefore challenging in these proceedings that conviction and penalty.  The Appellant was advised of the provisions in the relevant Code of Conduct requiring an appeal against a determination by the Disciplinary Committee to the Group Chief Executive to be lodged within 7 days of the determination.  The Appellant clearly failed to lodge the appeal within the stipulated period.  In view of the unreasonable delay in prosecution of her appeal Appellant may have waived her right to prosecute that appeal.  In any event the appeal against that conviction and penalty imposed in November, 2011 would be improperly before this Court, as under the Code an appeal from the Disciplinary Committee shall lie to the Group Chief Executive.

	It is clear from the facts and evidence in the record the Appellant did conduct herself in a manner that was rude and disrespectful to her superior warranting the charge of insolence.  The Respondent having found her guilty of the charge then invoked her previous conviction on a similar charge and on that basis imposed a dismissal penalty.  In the result the appeal cannot succeed.

	The appeal is accordingly dismissed for lack of merit.
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