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M. Dube for the accused
K. Ndlovu for the state
	MAKONESE J:	On 24 April 2014, the City of Bulawayo woke up to the news of the horrific double murder of Mthabisi Dube and his girlfriend Lokukhanya Ncube.  Their bodies were discovered in a grass filled drainage at the corner of Intemba and Rangemore Roads in Nkulumane 12.  Lokukhanya had her skirt pulled up to her waist, her hands were tied together and the right side of her abdomen was ripped open with a sharp object.  Her legs were also tied together. She had a deep cut in the neck.  Mthabisi’s hands were tied from behind with a black shoe lace and his feet with a white nylon string.  His body had several stab wounds and his throat was slit open.
	On the 8th of May 2014 around midnight Mfundisi Makhalima and Cephas Chirongoma were coming from Eland Cocktail Bar, Old Magwegwe, in the company of a young lady, Sympathy Siziba, (also known as Sympathetically or Nyasha).
	The trio proceeded to the intersection of Masiyephambili Drive and Hyde Park intending to get a lift to Bullet Shopping Centre.  A Honda Ballade motor vehicle, white in colour pulled up and one of the assailants invited Sympathy into the motor vehicle.  Sympathy got into the car and Makhalima tried to pull her out.  This angered the occupants of the vehicle, one of whom was accused, who quickly got out of the vehicle with their knives flicked open.  Chirongoma and Makhalima were stabbed several times.  Makhalima died as a result of stab wounds sustained in the attack.  Chirongoma was rushed to Mpilo Central Hospital where he was admitted and received treatment.  He was discharged after 2 weeks.
The accused has been arraigned in this court facing 2 counts of murder, one count of robbery in counts 1, 2 and 3.  It being alleged that on 24th April 2014 and at the intersection of Rangemore and Intemba Roads in Nkulumane 12, Bulawayo, the accused stabbed Mthabisi Dube and Lokukhanya Ncube after robbing them of a Nokia (Dual Sim) cellphone.  In count 4 the accused was charged with the murder of Henry Moyo.  The state alleges that on 1st of May 2014 and at a maize field behind Petro Trade Service Station and Zulukandaba Primary School in Entumbane suburb, Bulawayo, the accused in the company of an unknown accomplice stabbed Henry Moyo on the head and elbows.  Henry Moyo died from injuries sustained in the attack.  In count 5 and 6 the accused is facing one count of murder with respect to the death of Mfundisi Makhalima and the attempted murder of Cephas Chirongoma.
	The accused denies all the allegations.  In counts 1 to 3 accused states that on the 20th April 2014 he was at his rural home at Dundubala in Nyamandlovu and was nowhere near the scene of the crime.  The accused denied stabbing the deceased persons as alleged.  He further denied robbing the deceased of a Nokia (Dual Sim).  He admitted that he was known to Langton Zhou, prior to the commission of the offences. He denied that he had ever sold a Nokia (Dual Sim) to Zhou.  In counts 5 and 6 the accused denied stabbing Makhalima and his colleague,  Chirongoma.  Accused’s defence was that on the day in issue he hijacked a police officer’s  white  Corolla motor vehicle and robbed him of a G-Tel cellphone before leaving him tied to a tree in the suburb of Richmond. He asserted that he was never at the crime scene.  Accused confirmed that he was arrested on the 20th January 2015 on allegations of robbery and that at the time of his arrest he was in possession of a 3 star Okapi knife strapped to his waist.
	The state withdrew the charges in count 4 after plea. The crucial witness in respect of this count could not be located.  The accused was accordingly acquitted and found not guilty in respect of count 4.

The State case (Counts 1 – 3)
	The bodies of the deceased persons in counts 1 and 2 were found dumped in a water drainage.  Their legs and hands were tied to the back with multiple wounds. Their throats were slit open.  There was no direct evidence in relation to these counts and the state essentially relied on circumstantial evidence.
Agnes Ncube
	The 68 year old testified that she resides at Esigodini.  The witness is a grandmother to the deceased in count 1, Mthabisi Dube.  The deceased was her daughter’s son.  She testified that the deceased who had come to visit her at Esigodini left home for Bulawayo on the 20th April 2014.  Before the deceased left, the witness gave him her Dual Sim Nokia cellphone, yellow in colour.  On it were inscribed her initials (AN), representing the first letter of her christian name and first letter of her surname respectively.  Her identification number 08-412601 J 69 was inscribed after these initials at the back panel of the cellphone.  The cellphone was tendered into the record as an exhibit.  The witness told the court that she last saw the deceased on the 20th April 2014.  In the month of January 2015 she was advised by detectives from CID Homicide that they had recovered a cellphone suspected to have been stolen during the murder of the deceased. The witness positively identified the recovered cellphone as hers and confirmed that this was the same phone she had given to the deceased for the purpose of repairs and procuring a battery.  The evidence of this witness was not challenged in cross-examination.  The court accepts her evidence as credible and reliable.
Tirivamwe Matsika
	Detective Assistant Inspector Matsika is a duly attested member of the Zimbabwe Republic Police, currently stationed at CID Homicide, Bulawayo.  He is the investigating officer in this case.  On the 21st January 2015 the accused was arrested in connection with various cases of robbery.  He testified that the accused volunteered to make indications that led them to Langton Zhou, a cellphone repairer located at Mazayi River bridge, along  Luveve Road.  The accused had informed him that that he sold a Nokia (Dual Sim) to Langton Zhou.  The witness proceeded to Entumbane where the cellphone was recovered from Langton Zhou”s residence.  The witness confirmed that the cellphone tendered into court as an exhibit was indeed the one recovered through indications made by the accused.  The witness indicated that the cellphone was positively identified by Agnes Ncube, the deceased’s grandmother. 
	The evidence of this witness was not seriously challenged by the defence.  It was put to this witness that accused had not sold the Nokia (Dual SIM) to Langton Zhou.  The witness adhered to his version of the events, indicating that he was led to Langton Zhou by the accused.  The court accepts that the witness did recover a Nokia cellphone sold by the accused to Langton Zhou. The court accepts that the accused led the witness to Langton Zhou.  The witness, crucially indicated under cross-examination, that the accused had never indicated that he was at Ndundubala in Nyamandlovu on the day of the murder.
Langton Zhou
	This witness testified that he resides at Entumbane.  He operates his business from Mazayi River Bridge along Luveve road.  He repairs cellphones.  He has been plying his trade for close to 10 years.  Accused was known to this witness prior to the commission of the offence.  The witness testified that accused would regularly pass through his workplace as he went to attend his church services.  He attended an Apostolic Church and would board commuter omnibuses on his way to church, donning his church garments.  Around June 2014 the accused approached him intending to sell a Nokia (Dual Sim), yellow in colour.  The accused wanted $10 for the phone but the witness bargained and paid $8 for the phone.  The witness was shown the phone in question and confirmed that indeed the phone that had been tendered as an exhibit was the phone he had purchased from the accused.  It must be noted that under cross-examination the accused did concede that there was no bad blood between him and Langton Zhou.  He could not proffer any reason why the witness would falsely incriminate him.  The bare denial tendered by the accused and his failure to proffer an explanation of how he came into possession of the Nokia cellphone at any time before his arrest rings hollow.  The court finds the evidence of this witness as credible and consistent.
Soul Utete
	Detective Sergeant Utete is a duly attested member of the Zimbabwe Republic Police currently stationed at CID Homicide.  On the 24th of April 2014 during the course of his duties he proceeded to the crime scene in the company of other detectives.  During the investigations the witness took photographs of the scene.  The photographs he took are labeled photographs 2 and 3.  They were tendered as exhibits into the record.  Photograph 2 shows the body of the deceased in count 1, lying on the ground facing upwards with several stab wounds and slit neck.  Photograph 3 shows the deceased, Lokukhanya’s half naked body lying facing sideways in a  drainage at the intersection of Intemba and Rangemore Roads, Nkulumane, Bulawayo.  Both hands and legs are tied together with pieces of clothing.  The witness’s testimony was accepted by the court in terms of section 279 (2) (a) of the Criminal Procedure and Evidence Act (Chapter 9:07).  The accused’s defence counsel declined to cross-examine this witness.  We concluded that the evidence of this witness was an accurate reflection of his observations at the crime scene.
	In respect of counts 1, 2, and 3 the state sought and obtained formal admissions in terms of section 314 of the Criminal Procedure and Evidence Act, of the evidence of the following state witnesses as it appears in the outline of the state case namely;
(a)  Sungirl Nyathi
(b) Assistant Inspector Malakis Mukahanana
(c) Dr Sanganai Pesanai
In respect to these counts, 1, 2 and 3 the accused elected to gave evidence under oath in his defence.  He denied the allegations.  He stated that he was not responsible for the murder of Mthabisi Dube and Lokukhanya Ncube.  He distanced himself from these grisly murders.  What he failed to explain is his possession of the Nokia cellphone which was in the possession of Mthabisi Dube on the day of the murder.  Agnes Ncube deceased’s grandmother confirmed that she gave the cellphone to the deceased before he left Esigodini, the same day of the murder.  The striking coincidence that Langton Zhou purchased the Nokia phone from the accused, who could not explain how he came into its possession   leads to the inevitable and logical conclusion that accused was involved in the robbery and murder of the deceased persons.  The court makes three specific findings in respect of counts 1, 2 and 3.  These are:
(i) That the Nokia (Dual Sim) (yellow) in colour is without any doubt the property of Agnes Ncube.
(ii) The Nokia (Dual Sim) must have been in the possession and custody of the deceased at the time Mthabisi and his girlfriend Lokukhanya were murdered.
(iii) The deceased persons were robbed of the cellphone before, during or after they were murdered.
Proved facts
	The court finds that the following facts have been sufficiently proven by the state:
(i) That   the deceased persons in counts 1 and 2 died as a result of multiple stab   wounds   inflicted on the 20th April 2014, at the hands of unknown assailants.
(ii) That at the time of their deaths or immediately thereafter, the deceased  persons were robbed of a Nokia dual Sim phone, yellow in colour.  The Nokia cellphone belonged to Agnes Ncube.  At the material time the phone was in the possession of Mthabisi Dube.
(iii)  The Nokia cellphone was recovered from Langton Zhou to whom it had been sold by the accused following indications made by the accused.
(iv) The accused was well known to Langton Zhou and there was no bad blood between the two.  Langton had no motivation whatsoever to falsely implicate the accused.


The relevant law
	The doctrine of recent possession was laid down in the South African case of S v Parrow 1973 (1) SA 603 (A), which was cited with approval in S v Kawadza 2005 (2) ZLR 321 (H).  In the Kawadza case, UCHENA J (as he then was), held that the doctrine of recent possession is based on an inference drawn that the possessor of recently stolen property indeed stole the property in question.  The court further stated that the doctrine may be relied upon where the possessor cannot give an explanation of his possession and the inference that he stole the property is the only reasonable inference that can be drawn from such possession.  Further, the court stated that there is no reason why the doctrine can be used in any case where theft or robbery is an element.  The court affirmed that if the only inference that can be drawn from the totality of the evidence is that the possessor stole the goods in question, then he can be convicted of robbery.  In State v Everton Moyo HB-164-17 the court applied the doctrine of recent possession and emphasised that there is no onus on the accused to give an explanation of his possession and that the accused may escape conviction even though he has given no explanation.  Ultimately, it was pointed out that applying and relying on the doctrine to determine the guilt or otherwise of an accused is a simple matter of deciding whether having regard to all the proved facts and circumstances the state has discharged the onus on it to prove the guilt of the accused beyond reasonable doubt.  The doctrine will only be applied or relied upon where three essential requirements are satisfied, namely;
(a) That the goods were stolen
(b) That the goods were recently stolen
(c) That the accused has failed to give an innocent explanation of such possession.
Where the three requirements have been met, the court may infer that the accused stole the goods found in his possession.

Application of the law to the facts (counts 1 – 3)
	The accused is facing 2 counts of murder committed during the course of a robbery.  The murder was committed on 24th April 2014.  In June 2014 the accused sold a Nokia (Dual Sim) cellphone stolen during the robbery.  The accused was in possession of such property two  months   after the murder of the deceased persons.  The court makes the finding that the cellphone was recently stolen.  The accused did not give any explanation since he denied possession of the phone in the first place.  However, on the evidence of Langton Zhou such denial was false.  The court makes the finding that there is an undeniable link between the robbery and the murder of the deceased.  The accused is the author of the deaths of Mthabisi Dube and Lokukhanya Ncube in counts 1 and 2.
The intention to kill
	To prove the guilt of an accused in a specific intent crime such as murder, the state is required to show that the accused committed the crime with the intention to cause the death of his victim.  The accused will be convicted on a charge of murder where it is proved beyond reasonable doubt that the object and purpose of the accused’s actions was to cause the death of his victim. See A Guide to the Criminal Law by G Feltoe at page 89.  The Post Mortem report compiled by Dr Sanganai Pesanayi in respect of Mthabisi Dube the deceased in count 1 indicates that the cause of death was:
(a) Multiple stab wounds;
(b) homicide
The pathologist observed that there were a total of 10 stab wounds.  One of the stab wounds was 5cm long and had perforated into the chest’s cavity on the intercostals space.  He further observed that the deceased’s trachea/larynx had been completely sectioned off, while the jugular veins and carotid arteries were also sectioned off.
With regards the Post Mortem report of the deceased in count 2 (Lokukhanya Ncube), the pathologist observed that the deceased’s abdomen was cut open with a wound measuring 31 x 14 cm.  The throat and oesophagus had been completely cut open and the jugular veins and carotid arteries had been sectioned off.  The examination revealed a total of 11 stab wounds around the deceased’s neck and upper body.
From the nature of the injuries sustained by the deceased persons, the court makes  a  finding,   that from the nature of the injuries, and the manner of killing, the object was to kill the deceased persons.  The accused person achieved his aim and object.  In the process of carrying out these murders, the accused robbed a Nokia cellphone which he later sold to Langton Zhou.  The court finds the state proved its case beyond reasonable doubt. The accused is accordingly guilty of murder with actual intent in counts 1 and 2.  The accused is guilty of robbery in respect of count 3 as charged.
The evidence in counts 5 and 6
	In these counts the main witness is Sympathy Siziba (also known as Sympatheticaly) or Nyasha).  This witness was 19 years old at the time.  At around midnight on 8th May 2014 she was in the company of Cephas Chirongoma a (first state witness) and the deceased Mfundisi Makhalima.  The witness and her companions were at a robot controlled intersection at Masiyephambili Drive and Hyde Park Road, Pelandaba Bulawayo.  Their intention was to get transport to Bullet Shopping Centre.  They had failed to get transport to their intended destination for a while when a white motor vehicle pulled up.  One of the occupants in the motor vehicle called out the witness by her name (Nyasha) and invited her into the vehicle.  As she entered the vehicle she observed that the deceased, Makhalima, who was not amused by this development was shouting at the occupants of the car telling them to get away and leave the witness alone.  At that point the driver and the passenger of the motor vehicle were infuriated.  One of them remarked that they had no interest in the deceased and his colleague as they were looking for money around the city, but that because of the deceased’s utterances they had reason to act.  It was the witness’ evidence that as she sat at the rear seat the two male occupants flicked their knives open, alighted from the vehicle and accosted the deceased.  They stabbed the deceased several times. Chirongoma who had tried to intervene to save the deceased was also repeatedly stabbed by the accused and his associate.  Both Chirongoma and Makhalima fled the scene.  Chirongoma survived the attack and was rushed to Mpilo Central Hospital and was discharged after receiving treatment for two weeks.  Makhalima was not so lucky.  He sustained deep and penetrating wounds and died as a result of the stabbing.  Understandably,  Chirongoma testified that he could not identify the assailants.  He had been drinking throughout the night and he was stabbed from the back.  He did not have time to observe the identities of his attackers.  Sympathy told the court that the accused and his accomplice, who is still at large, drove her and two other girls who had been in the motor vehicle to Ngozi Mine Dump site, where they took turns to rape her.  The accused and his accomplice continued to drive around the city robbing people. She was raped multiple times.  The witness indicated that she was able to identify the accused because from the time she entered the vehicle, she was only released around 5am in the morning.  When she was released it was after the break of dawn and she could positively identify the accused.  The court found of the evidence of Sympathy to be compelling and credible. She did not exaggerate her evidence.  Her narration of events is corroborated by that of Cephas Chirongoma.  Her evidence places the accused at the scene of the crime.
Evidence of identification
	The accused sought to discredit the evidence led by the state and argued that the identification of the accused was neither accurate nor credible.  The determination of the guilt or otherwise of the accused person in count 5 and 6 is hinged on the evidence of identification.  The law recognizes that the evidence of identification based upon a witness’s recollection of a person’s appearance is notoriously unreliable unless corroborated and supported by other independent and admissible evidence.  The reliability of such evidence of identification depends on a number of factors such as lighting, visibility, eye-sight, proximity of the witness, opportunity for observation both as to time and situation, the extent of his knowledge of the accused, the mobility of the scene, suggestibility of accused’s face, voice, gait, dress, the results of identification parades if any and the evidence of the accused. See; State v Makoni S-67-89 and S v Musakwa 1995 (1) ZLR 1 (S) and S v Vhera 2003 (1) ZLR 668 H.   
The witness, Sympathy testified that she was able to identify the accused at the scene because it was well lit by street lights and that she took particular note of her assailants in the morning when she was released.  On being cross-examined by defence counsel, she was particularly asked to explain what peculiar features she had observed in order to identify the accused.  Her response was that the accused had a missing upper tooth.  Under cross-examination by the state, the accused conceded that he indeed had a missing upper tooth.  The court is satisfied that Sympathy spent considerable time with the suspect and her ability to point out a peculiar feature of the suspect’s appearance shows that she could not be mistaken in her evidence of the identification of the accused.  In his defence in respect of counts 5 and 6 the accused raised the defence of alibi.  In his defence outline the accused contends as follows:
“5.1	That he denies stabbing Mfundisi Makhalima and Cephas Chirongoma several times all over their bodies on the 8th of May 2014.
5.2	That on the day in question his brother Edwin Sibanda and himself forcibly dispossessed a certain policeman in Njube, Bulawayo who was in the company of her girlfriend of a white Corolla motor vehicle.  They drove the said car to Richmond whereupon they tied the police officer to a tree with shoe laces and took away a G-tel phone and $600 from him.
5.3	That they drove into town leaving the police office tied to a tree and went to Club Royal before driving together the motor vehicle at around 2am.”
	The court notes that the accused’s defence outline echoes the account by Sympathy in material respects.  The defence outline corroborates Chirongoma’s version of events in a striking manner.  The two state witnesses make reference to a white motor vehicle that had two male occupants, one on the passenger seat and one who was driving.  Chirongoma was attacked by two male occupants who emerged from the vehicle.  Under cross-examination, the accused conceded that as they drove around the city they had Yolanda in the motor vehicle.  The presence of Yolanda in the car was confirmed by Sympathy who indicated that one of the two girls who were seated at the rear seat was Yolanda.  There is no way Sympathy would have known Yolanda, if the contact she had with Yolanda was for a fleeting moment.  The court makes a finding that the vehicle that was hijacked by the accused and Edwin is the same vehicle they were driving when they confronted Chirongama and Makhalima at the scene of the crime.  There would be absolutely no reason for Sympathy to concoct a story falsely implicating the accused.  In any event, the accused’s defence counsel put it to the witness, Sympathy that she must have been known to her attackers before this incident. This assertion is consistent with Sympathy’s account that one of the occupants called her out by her name.   The accused was properly identified by the witness Sympathy.  This is corroborated by accused person’s version which he narrated to the court but which was calculated to leave out certain details which would have incriminated him in the matter.  The court is satisfied that on the evidence led in court the presence of the accused at the scene of the crime and his participation in the murder was proved beyond reasonable doubt.
Intention to kill
	The court has already made a specific finding that the accused was involved in the murder of the deceased, Mfundisi Makhalima.  The witness Sympathy testified that before leaving the motor vehicle the accused and his accomplice flicked open their knives.  They were prepared and ready to use the knives.  They then, thereafter stabbed their victims several times.  The manner of the attack is corroborated by Chirongoma who was viciously stabbed multiple times on the back.  The Post Mortem report compiled by Dr S. Pesanai reveals that the cause of death was:
(a) haemorrhagic shock
(b) right haemopreumo thorax
(c) stab wound
(d) homicide
The court is satisfied that the accused intended to bring about the death of Mfundisi Makhalima.  He realised that there was a real risk or probability that his conduct may cause the death of his victim.  He nonetheless continued to engage in that conduct dispite the real risk or possibility of death ensuing.  The intention to kill was sufficiently proved beyond reasonable doubt.  As regards Cephas Chirongaoma, the state succeeded in proving the essential elements of attempted murder.  In the result, the accused is found guilty of murder with actual intent in count 5.  The accused is found guilty of attempted murder in count 6.
Reasons for Sentence
	These double murders in respect of counts 1 and 2 were committed with chilling callousness.  Both deceased’s throats were slit open with knives.  Their hands and legs were tied with pieces of clothing.  The bodies were dumped in a water drainage.  The female deceased in count 2 had her skirt pulled up exposing her buttocks.  When their bodies were discovered they were signs that maggots had infested both bodies.  The accused person’s conduct exhibits a high degree of inherent wickedness.  In assessing an appropriate sentence the court took into consideration all the factors in mitigation as articulated by accused’s defence counsel.  The accused was aged 25 years at the time of the commission of the offence.  He is married with 3 children.  His family stands to suffer as the accused was their breadwinner.  Accused has no savings.  He is currently serving an effective sentence of 25 years for robbery involving 10 counts.  Counsel for the defence, Mr Dube, conceded that the matter was committed in aggravating circumstances in counts 1 and 2 in that:
(a) the murder was committed during the course of a robbery
(b) the double murder was committed during the same episode
(c) the evidence particularly, the testimony of Detective Sergeant Utete and the photographic evidence indicates that the victims were subjected to physical torture before they were murdered.
In the result there is no other appropriate sentence other than the death sentence.  Accused is accordingly sentenced to death in respect of counts 1, 2 and 3.  The counts are treated as one for the purpose of sentence.
As regards counts 5 and 6 the accused has been convicted of murder with actual intent in count 5 and attempted murder in respect of count 6.  State Counsel, Mr Ndlovu, pointed out that in terms section 47 (2) (b) of the Criminal Law Codification and Reform Act (Chapter 9:23) where a series of murders are committed during the same period, this shall constitute an aggravating circumstance.  The murders in count 1 and 2 were committed on 24th April 2014 and in count 5 the murder was committed on 8th May 2014.  This was barely within an   interval of one week. The murder of Makhalima was committed in aggravating circumstances.  However, in mitigation of sentence accused’s defence counsel indicated that the court ought to take into cognizance the issue of provocation.  The court finds that the provocation alluded to did not warrant the retaliation of the nature shown by accused and his accomplice.  The provocation was extremely disproportionate to the conduct of the accused.  The use of knives against unarmed and defenceless persons was not called for.  The manner of the stabbing was indiscriminate.  The accused in the event, will receive a sentence other than a death sentence.  This court finds that it is appropriate that accused be sentenced to life imprisonment in respect of counts 5 and 6. The sentence in these counts shall be treated as one for the purpose of sentence and shall run concurrently.
The accused is accordingly sentenced as follows:
Counts 1, 2 and 3:	-	Death sentence
Counts 5 and 6:           - 	Life imprisonment.
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