		JUDGMENT NO. LC/H/716/2013
IN THE LABOUR COURT OF ZIMBABWE	                 JUDGMENT NO. LC/H/716/2013
HARARE, 6 & 20 DECEMBER 2013	    	       	    CASE NO. LC/H/217/2013
In the matter between:-

CITY OF HARARE							Applicant
And
JUDITH CHIWESHE						Respondent

Before The Honourable F.C. Maxwell, Judge

(IN CHAMBERS)

MAXWELL J.;

This is an application in terms of Section 92 E (3) of the Labour Act [Chapter 28:01] for stay of execution of an arbitral award in favour of the Respondent.   Honourable J.T. Mawire awarded as follows:

· That Claimant (Respondent in this matter) be and is hereby reinstated without loss of salary and benefits from date of dismissal.
· That she be allowed to continue with her studies and also that she be allowed to be at work on semester breaks on half salary until completion of the Degree Programme.
· That she be bonded to serve the Respondent for a period of five years on completion of the Degree Programme.
· That all other conditions as recommended by the Town Clerk in his report to the Human Resources and General Purposes Committee dated 13 July 2013 shall apply.
· The parties shall share the arbitration costs equally.

The award was handed down on 31 January 2013.  On 25 March 2013 the Applicant noted an appeal in this Court.  The appeal is yet to be heard.  On 20 June 2013 the Applicant filed the present application.  Applicant fears what if the appeal is set down before stay of execution of the award is granted, it will be barred from appearing before the Court because of dirty hands.

Respondent has opposed the application on the basis that:-

· it is highly unlikely that the Applicant’s appeal will succeed as the prospects of success are very low.
· the application is premature for the simple reason that the Respondent did not register the Award and had no intention to register it before the finalization and/or determination of the appeal.

Respondent prayed for the dismissal of this application with costs.

For an application of this nature to succeed the applicant must satisfy the Court that irreparable harm or prejudice will result if execution is not stayed and the appeal succeeds.  In other words the Court must be satisfied that there are prospects of the appeal succeeding.
See Zimbabwe Open University v Gideon Magaramombe and Another SC 20/12.

The Applicant is empowered by Section 92 E (3) of the Labour Act [Chapter 28:01] to approach this Court for interim relief.  The said section provides that;

“Pending the determination of an appeal the Labour Court may make such interim determination in the matter as the justice of the case requires.”

Contrary to the averment by Respondent, the request for interim relief is not only made in instances where the award has been registered or where an intention to do so has been demonstrated.  The obligation to comply with the award arises soon after it has been handed down.  In terms of Section 92 E (2) of the Labour Act [Chapter 28:01] an appeal does not have the effect of suspending the determination or decision appealed against.  The Appellant has to either comply with the award or to seek suspension of the execution of the award appealed against in this Court.  Respondent’s criticism is therefore contrary to the requirements of the law.

On the aspect of prospects of success an appeal, Applicant submitted that the Arbitrator erred at law in overturning the decision of the Appellant’s Disciplinary  Committee on dismissing Respondent who proceeded on study leave without Appellant’s authority.  This raises the question of interference with the discretion of the employer.  I am satisfied that an appellate court may reach a different decision from the Arbitrator.  The balance of convenience favours the granting of the relief sought.

Wherefore it is ordered that:

1. The execution of the arbitral award handed down on 31 January 2013 by Honourable J.T. Mawire be and is hereby stayed pending the hearing of the appeal filed on 25 March 2013.
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