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In the matter between:-
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And
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For Appellant	       Mr J Mambara (Legal Practitioner)
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MUZOFA, P:
This matter comes as both an appeal and a review.  It is a review of the Respondent’s National Employment Council (Appeals Committee’s) decision to dismiss the appeal by the Appellant.  The appeal is against the hearing committee’s decision that found Appellant guilty and imposed a dismissal penalty.
The Appellant was employed as a security supervisor by the Respondent.  His job description was not produced at any stage during all the proceedings for a clear understanding of what was expected of him. He was charged for gross incompetence.  He appeared before Respondent’s disciplinary committee which found him guilty and dismissed him.  Appellant aggrieved by the decision he appealed to the National Employment Council for the Communications and Allied Services Sector.  The submissions that Appellant filed before the said Appeals Committee were prepared by his legal practitioner.  Before the Appeals Committee the Respondent raised a point in limine that there was no appeal before it since a lawyer was involved.  The Appeals Committee upheld the point in limine and dismissed that appeal without dealing with the merits of the case.  It is then that a review of the Appeals Committee comes before this Court.
Five grounds of review had been raised on the documents filed of record.  However before this Court the Appellant’s legal representative abandoned three of the said grounds.  The two grounds of review are that:-
1. The Applicant was denied a fundamental right to legal representation.
2. The National Hearing Committee grossly misdirected itself by dismissing the matter without considering it on the basis that some papers were prepared by a lawyer when the appeal itself was clearly filed by the Applicant personally
The grounds of appeal are set out as follows:-
1. The National Hearing Committee grossly misdirected itself by dismissing the appeal on the basis that the supporting submissions were prepared by a lawyer.
2. The National Hearing Committee grossly erred by dismissing an appeal when there was no evidence to support the charge and to justify the penalty of dismissal.
3. The particulars of the charge do not satisfy the requirements for a charge of gross incompetence.
4. The reasons for both the verdict and penalty is so unreasonable that any other tribunal applying its mind would not come to the same conclusion.
5. The penalty is so harsh that it induces a sense of shock.
I propose to deal with the review first.
The Appeals Committee upheld the point in limine raised before it in that a legal practitioner had filed or prepared submissions on behalf of the Appellant.  The Appellant filed the notice of appeal signed by him before the Appeals Committee.  It is not in dispute that the Appellant’s legal practitioners then prepared the submissions that were signed by the said lawyers and filed with the Appeals Committee.  The Appeal was determined on the documents filed before the Appeals Committee.
The applicable code the Communications and Allied Services Sector employment Code of Conduct defines who can represent a member or employee in this sector.  Section 3 thereof provides “member representative” means any member who may represent a member at a disciplinary or grievance hearing who shall be either a Trade Unionist or a Worker’s Committee member.”  I must point out that codes of conduct are drawn and agreed upon by the workers representatives and the employees’ representatives.  They are meant to advance social justice and democracy in the workplace as a result are carved at industry or company level.  A code of conduct is usually part of an employee’s contract so that both parties the employer and the employee are bound by it.  In casu the applicable code was signed by the chairperson of the National Employment Council for the Communications and Allied Services Sector, the President of the Employers Association for the Communications and Allied Services Sector and the President of the Communications and Allied Services Workers Union of Zimbabwe, at the end of the code it is provided
	“Agreement and amendments to agreement
This code which is a product of agreement reached between Employers Associations for the Communications and Allied Services Sector and Communications and Allied  Services Workers Union of Zimbabwe…”
Therefore the Appellant was bound by the provisions of the code.  It is a paradox that the Appellant’s legal representative argues this issue of representation before this court, for before the Hearing Committee this issue was delved into and he was excused from the hearing.  Before this Court the legal practitioner submitted that the issue of representation should be construed to mean physical appearance only and exclude drafting and filing documents.  I do not agree with the proposed interpretation.  If the legal practitioner had prepared the submissions only and not signed the documents the interpretation could be different.  In this case the legal practitioner prepared the submissions and affixed his name.  In the legal fraternity clearly such a document shows that the person is being represented by the said legal practitioner. That is certainly a moot point.  Giving it a different interpretation may lead to an absurdity.
It was argued on behalf of the Appellant that if a wide interpretation of representation is applied the Appellant would have been denied legal representation.  The Court was referred to the case of Cuppan vs Cape Display Supply Chain Services 1995 (4) SA 175 whose reasoning was approved in the local case of Musarira v Anglo American Corporation SC 53/05 where it was held at page 180 that:
“It appears to be settled law that where a hearing takes place before a tribunal other than a court of law, there is no general right to legal representation and where the relationship between the parties is governed by contract, the right of the person being subject to an inquiry arising out of that contract to be legally represented at such enquiry must depend upon the terms of the contract itself.”
and the Court commented
“The Appellant’s case is governed by the Respondent’s Code of Conduct which excludes the right to be legally represented.”
This reasoning applies in this case with equal force. The Respondent’s code limits the representation to a union official or a member of the workers committee.
The ground of review cannot succeed, the Appellant was represented by a legal practitioner before the Appeals Committee which is not sanctioned by the code of conduct.
On this point alone it means the Appeals Committee’s decision to dismiss the appeal was proper, there was no appeal before it.  Since the Appeals Committee did not deal with the merits of the case, this Court cannot deal with the merits of the case.  The Appellant’s recourse is to file an appeal before the Appeals Committee for it to decide the matter on merit.

Accordingly it is ordered that
1.  The application for review be and is hereby dismissed it being without merit.
There is no order as to costs.
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