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MANYANGADZE J: This is an application for an order to compel transfer of title to an immovable property from the first respondent to the applicants. The property is described in the papers filed as Lot 3 of Lot 4 Spitzkop, District of Salisbury, measuring 1.6255 hectares (“the property”).
The facts forming the background to the matter, briefly outlined, are that the applicants and the first respondent concluded an agreement of sale (“the agreement”) on 20 May 2011, in terms of which the first respondent sold the property to the applicants. The property was a fully serviced vacant stand whose value was put at US$40 000,00. The parties agreed on a swap arrangement whereby the applicants exchanged their flat, situated in Avondale, Harare, for the property. It was a 2 bedroomed duplex flat whose value was agreed to be equivalent to the purchase price of the property. 
After conclusion of the agreement, the first respondent took transfer of the flat. 
The first respondent is refusing to pass transfer of the property, alleging breach of the agreement on the part of the applicants. The first respondent avers that the breach arises from the applicants’ failure to pay transfer costs. These costs consist of endowment fees, clearance rates, value added tax and maintenance costs.
The applicants aver that they have fulfilled their obligations under the agreement. They have transferred the flat in terms of the swap agreement. Title has since passed to the first respondent. They have paid conveyancing fees, endowment fees and outstanding rates.
The respondent has still not passed title in the property, prompting the instant application.
The first respondent has raised a point in limine, which is to the effect that the applicants’ claim is prescribed. In arguing this point, Mr Kachambwa, on behalf of the first respondent, relies on clause 3 of the agreement. This clause stipulates that transfer fees must be paid within 6 months of the signing of the agreement. It is therefore upon expiry of the 6 months period, from May 2011, that the applicants ought to have demanded transfer of the property. Their claim therefore prescribed at the end of 2014. Their demand for transfer in 2024 was way after the prescription period. 
On the other hand, Mr Mandongwe, for the applicants, posed the question, “When did the cause of action arise?”  He contended that the applicants could not pay the transfer costs within the 6 month period in clause 3, as these had not been fully ascertained. The parties haggled over what constituted the transfer costs, as shown in the long running correspondence filed of record. The applicants ultimately paid the requisite endowment fees and outstanding rates in October 2024. This was only after these were computed and invoiced by Zvimba Rural District Council, the local authority under which the property fell (“the council”). 
Mr Mandongwe pointed out that the applicants could not demand transfer before the issue of transfer costs was resolved. Once that was settled, in 2024, the applicants demanded transfer. Their claim cannot therefore be said to have prescribed.
The law on prescription was clarified in the case of Jennifer Nan Brooker v Richard Mudhanda & 2 Others, SC 5/18. GOWORA JA (as she then was), stated, at p 4:

“At issue before the court a quo was whether or not the claims mounted against the appellants by the respondent had prescribed. The party who alleges prescription must allege and prove the date of the inception of the period of prescription. Generally, prescription starts to run as soon as the debt becomes due. 
“In order to determine the question of prescription the court first had to make a finding on the cause of action upon which the respondent’s claim was premised and when specifically the cause of action arose. What constitutes ‘a cause of action’ was described in Abrahams & Sons v SA Railways and Harbours 1933 CPD 626. At 637 WATERMEYER J stated:
“The proper meaning of the expression ‘cause of action’ is the entire set of facts which gives rise to an enforceable claim and includes every act which is material to be proved to entitle a plaintiff to succeed in his claim. It includes all that a plaintiff must set out in his declaration in order to disclose a cause of action.”

What is crucial in casu is the determination of when the cause of action arose, as the authorities are clear prescription starts to run from the date the cause of action arose.
As indicated in the summary of facts, the applicants and the first respondent haggled over the ascertainment of transfer costs for years. The applicants were therefore not in a position to demand specific performance i.e. transfer of the property, in the midst of such a dispute. Indeed, there is a flurry of correspondence on record, spanning over some years, in which the question of what costs were payable appeared not to be settled. After basic costs like conveyancing fees were paid, the first respondent demanded what he termed maintenance costs, which were disputed by the applicants. It was not clear how maintenance costs could be a condition precedent to transfer.
The applicants were only able to demand transfer when they paid the endowment fees and rates clearance, as invoiced by the council in 2024. That was after an unduly protracted period. One must therefore consider the sum total of all the events and circumstances that culminated in the applicants demanding transfer in 2024, to ascertain the cause of action. The cause of action cannot, in all fairness, be said to have occurred in 2011. It occurred in 2024, when the first respondent, as seller, was placed in mora and transfer demanded from him.
In the circumstances, I find no merit in the preliminary point and it is accordingly dismissed.
I must now turn to the merits.
The applicants identify two basic issues on which they aver this matter should be resolved. They express them as;
(i) Whether or not the agreement  of sale is extant
(ii) Whether or not the applicants are entitled to the relief they are seeking
On the first issue, the applicants aver that the agreement was never cancelled by the respondent. It remains extant and enforceable.
They further assert that at all material times, their conduct affirmed the subsistence of the agreement. During oral submissions, Mr Mandongwe, on behalf of the applicants, averred that this conduct is clearly reflected by the applicants’ payment of the conveyancing fees, which are necessary for the transfer processes to be executed. They even paid capital gains tax, when it was the first respondent’s responsibility to do so. This they did to facilitate and expedite the transfer process. It demonstrates their commitment to the fulfilment of the agreement. 
The applicants went on to engage the local authority on the endowment fees and outstanding rates. These were duly computed and invoiced directly to them by the local authority. They then paid the invoiced charges.
As already indicated in findings made under the preliminary point on prescription, there was a flurry of correspondence between the applicants and the first respondent, relating to the ascertainment of the transfer costs payable. This engagement would not be sustainable in the face of a terminated agreement. 
The second issue is really one of specific performance. In essence, the applicants aver that, having completed their end of the bargain, they are entitled to specific performance, which is transfer of the property to them by the first respondent.
In countering the applicants’ averments, the first respondent relies on two issues. These are repudiation and breach.
On repudiation, the first respondent contends that the conduct of the applicants shows that they repudiated the agreement. It was not consistent with affirmation of the agreement.  The first respondent indicated that this is shown by their failure to pay the transfer costs. They also did not take occupation of the property or do anything to show that they were still interested in the property. 
On breach, the first respondent alleged that the applicants’ failure to pay transfer costs constituted breach of the agreement. Included among these costs is value added tax (“VAT”). This failure entitled the first respondent to cancel the agreement. Consequently, the applicants have no basis on which to seek the relief of specific performance. Put differently, they cannot push for the performance of a terminated agreement. 
At this point, it is necessary to look at the law governing the issues raised by the parties.
Repudiation
What constitutes repudiation was explained in the case of ECONET Wireless (Pvt) Ltd v Trustco Mobile (Pty) Ltd & Anor SC 43/13. GARWE JA (as he then was) stated, at p 19:

“It is correct that in determining whether a party has repudiated a contract, the test to be applied is whether the party has acted in such a way as to lead a reasonable person to the conclusion that he did not intend to fulfil his part of the contract.  It is also correct that repudiation is a species of anticipatory breach.  See Chinyerere v Fraser No 1994 (2) ZLR 234 (H).  Repudiation may manifest itself in a variety of ways.  As stated by R.H Christie, the Law of Contract in South Africa, 3rd ed, at p 572-3,
“If it takes place before performance is due it is sometimes described as                       anticipatory breach and may take the form of a statement that the party concerned is not going to carry out the contract, or an unequivocal tender to perform less than is due, or an unwarranted but unequivocal refusal by a buyer to pay the full purchase price, irrespective of his true intention and the amount of any reduction that may be claimed, or the taking of some action inconsistent with the intention to perform, or by his own conduct putting it out of his power to perform …”.

In Thomas Meikles Stores v Dorris Mwaita & Anor SC 21/07, GWAUNZA JA (as she then was), cited with approval the remarks by learned author D J Joubert, from his book, General Principles of the Law of Contract, 1 ed at p 211:
“But analysed to reveal its essentials, a repudiation is nothing more than intentional communication by the debtor of the statement that he is not going to perform”.
What clearly emerges from the above authorities is that an act of repudiation, whether by word or conduct, must unequivocally evince an intention to resile from the contract. 
Breach
At the heart of any contractual agreement is a reciprocity of rights and obligations. This means that a party who has not performed his part of the bargain is in breach and cannot therefore demand specific performance from the other party. 
See Mativenga v Sithole  HH 281/24, River Ranch  Ltd v Delta Corporation HH 1/10, Jennifer Nan Brooke v Richard Mudhanda SC 5/18, Savanhu v Marere N.O. & Ors 2009 (1) ZLR 320 (S). 
In Savanhu v Marere NO & Others, supra, MALABA DCJ (“as he then was”), stated the principle in the following terms, at p325 A-C:
"The right to claim specific performance of a contract by the other party is premised on the principle that the appellant must first show that he has performed all his obligations under the contract or that he is ready, able and willing to perform his own side of the bargain. Wessels, The Law of Contract in South Africa vol 11 para 3135 states that: 
"The court will not decree specific performance where the plaintiff has himself broken the contract or made a material default in the performance on his part (Lawson, s. 472, p.522). A plaintiff is not entitled to succeed against a defendant in an action for breach of contract unless he can show that he has performed his part or is ready to do so, and therefore he cannot ask for specific performance unless he has either performed his part of the contract or unless he has been prevented from doing so by the defendant."

In casu, it has been shown that the applicant performed his part of the agreement. The conduct of the applicant, as already indicated, was not consistent with repudiation. It was consistent with affirmation of the agreement. It cannot be unequivocally inferred that the applicant communicated an intention to abandon the contract. 
In respect of the allegation of breach of the agreement, no satisfactory evidence of such breach has been adduced by the first respondent. A fundamental aspect of breach is that the party who breaches an agreement is given an opportunity to take remedial action. If he fails to remedy the breach, then the other party has the right to cancel the agreement. In other words, the party in breach must be placed in mora before any action is taken against him. This position was emphasized in Brooke v Mudhanda, supra. GOWORA JA (as she then was) stated, at p 5-6:

“Generally, the making of a contract of sale does not per se pass ownership in the thing sold. The authorities are clear that the signing of an agreement does not automatically translate to the transfer of property but that transfer can be effected at an agreed time or upon demand. In Smart v Rhodesian Machine Tools Ltd 1950 (1) SA 735(SR), TREDGOLD J (as he was then) accepted the general rule that where a contract fixes no time for performance, the debtor is not in mora until a reasonable time for performance has elapsed and the creditor has demanded performance. 

This principle as stated above was also highlighted in Asharia v Patel & Ors 1991(2) ZLR 276(S), wherein GUBBAY CJ outlined the applicable principle where the time for performance in an agreement has not been agreed in the agreement itself. He stated:
“The general rule is that where the time for performance has not been agreed upon by the parties, performance is due immediately on conclusion of their contract or as soon thereafter as is reasonably possible in the circumstances. But the debtor does not fall into mora ipso facto if he fails to perform forthwith or within a reasonable time. He must know that he has to perform. This form of mora, known as mora ex persona, only arises if, after a demand has been made calling upon the debtor to perform by a specified date, he is still in default. The demand, or interpellatio, may be made either judicially by means of a summons or extra-judicially by means of a letter of demand or even orally; and to be valid it must allow the debtor a reasonable opportunity to perform by stipulating a period for performance which is not unreasonable. If unreasonable, the demand is ineffective.” [footnoteRef:1]  [1: ] 



Although the learned judge of appeal was dealing with the question of prescription when she made the remarks cited, the case illustrates the fundamental principle that the debtor must be placed in mora before adverse action is taken against him in terms of the contract between the parties. 
Thus, in relation to cancellation of the contract in casu, it has been shown that no such cancellation took place. The items relating to the alleged breach i.e. the transfer costs, were subject to verification, as reflected in the long running correspondence filed of record. No breach could be said to have occurred under the circumstances, to warrant cancellation. The first respondent cannot just wake up and declare that the agreement is cancelled. There has to be  a well established basis for the cancellation. 
It seems to me that the first respondent, realising that he is treading on very thin ground on the issue of breach, resorted to the issue of repudiation.  On this, he is treading on even thinner ground. The facts show that the applicant’s conduct consistently affirmed the agreement, and clearly evinced an intention to have it consummated. 
In the circumstances, I find that the applicant has satisfactorily laid out a case for an order of specific performance against the first respondent. 
In the result, it is ordered that:
1. The first Respondent be and is hereby ordered to transfer a certain piece of land situate in the District of Salisbury, called Lot 3 of Lot 4 of Spitzkop, measuring 1,6255 hectares to the Applicants.
2. The first Respondent shall, within fourteen (14) days of the grant of this order, sign and/or procure the signing of all necessary documents and take all the necessary steps to facilitate and effect transfer of a certain piece of land situate in the District of Salisbury, called Lot 3 of Lot 4 of Spitzkop, measuring 1,6255 hectares to the Applicants.
3. In the event that the first Respondent fails to comply with clause 3 above, the Sheriff of the High Court of Zimbabwe or his Deputy be and is hereby ordered and authorized to sign and/or procure the signing of all necessary documents and take all the necessary steps to facilitate and effect transfer of a certain piece of land situate in the District of Salisbury, called Lot 3 of Lot 4 of Spitzkop, measuring 1,6255 hectares to the Applicants.
4. The Applicants shall reimburse the 1st Respondent any and all proved payments that the 1st Respondent made towards settlement of the rates due in respect of the property known as certain piece of land situate in the District of Salisbury, called Lot 3 of Lot 4 of Spitzkop, measuring 1,6255 hectares, to the Zvimba Rural District Council since May 2011. 


5. The first Respondent shall pay the applicant’s costs.


MANYANGADZE J:……………………….

Chitewe Law Practice, applicant’s legal practitioners
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