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NATIONAL PHARMACEUTICAL COMPANY			RESPONDENT
OF ZIMBABWE (PVT) LTD





		
Before the Honourable G. Musariri Judge:


For Applicant			- S. T. Mutema, Attorney

For Respondents		- O. Kondongwe, Attorney


MUSARIRI, J:
Applicant applied for leave to appeal this Court judgment referenced LC/H/07/26 to the Supreme Court.  The application was made in terms of section 92F of the Labour Act [Chapter 28:01] as read with rule 43 of the Labour Court Rules, 2017.  Respondent opposed the application.

The draft notice of appeal contained 5 grounds of appeal which read thus,
“1.	The court a quo erred at law by striking the application for alteration of a default judgment on the pretext that the Applicant’s recourse was in appealing when it is elementary law that a default judgment is not appealable.

2.	The court a quo erred at law by finding that a section 92C (1) (a) of the Labour Act application is only available to the party against whom default judgment is made notwithstanding that the Respondent was barred by operation of its own judgment LC/H/36/25. 

3.	The court a quo  handed down a self-contradicting judgment, having found that appellant’s recourse was in appealing against the default judgment under LC/H/857/22-1 proceeded to find that an application for alteration was competent in terms of section 92C (1) (c).

4.	The court a quo having failed to decide on all issues raised for determination under LC/H.857/22-1 erred by rendering an application for alteration of the default judgment incompetent when the provisions of section92 (c ) (1) (a) of the Labour Act provides for such an application in the circumstances.

5.	The court a quo further contradicted  itself by finding that no patent error exists yet it pronounced that Appellant has a recourse in terms of section 92C (1) (c).”

The draft appeal prayed that the impugned judgment be set aside and the matter be remitted back to this Court for determination by a different judge.
Respondent’s opposing affidavit pushed back as follows,

“4.	The applicant seeks leave to appeal against this Honourable Court’s judgment striking off the Applicant’s section 92C (1) (a) alteration application as incompetent.
5.	The application is devoid of merit and discloses no reasonable prospects of success on appeal.  I will not respond to the application ad seriatim but I wish to state that all the issues raised in the application and founding affidavit are controverted and denied.
8.	The Court correctly held that the application was not properly brought under section 92C (1) (a), that there was no patent error or omission, that the proper remedy lay by way of appeal.
12.	Section 92 C (1) (a) deals with default judgments which relief is afforded to a defaulting party.  The Labour Court correctly held that the Applicant had proceeded under the wrong rule.  Additionally, the Court also found that Applicant was not seeking correction of a patent error but substantive alteration of the order.”
Respondent prayed that the application be dismissed.
Analysis
A close reading of the draft grounds of appeal shows one key question of law,
Whether section 92C (1) (a) of the Labour Act is available to the party in whose favour a judgment is rendered.
Section 92C (1) (a) provides that

“(1)	Subject to this section, the Labour Court may, on application, rescind or vary any determination or order-

(a) Which it made in the absence of the party against whom it was made; or”  
underlined for emphasis.

The provision is clearly meant to provide relief to the party against whom a default order was made.  In casu the impugned order was made in favour of the applicant.  Therefore the provision does not afford him any relief.  Hence the conclusion that the application for alteration under the provision was incompetent.
The Court is fortified in its conclusion by the dicta in the case of 
	Stanbic v Munhumutema 2020 (2) ZLR 942 (S)
	Per Bhunu JA at 945F

“(16).	On that score, it is plain that section 92C of the Labour Act was not meant to give the court quo the power to correct its own wrong judgments and orders.  The Act merely authorises the court a quo to correct errors and mistakes occasioned in circumstances stipulated in section 92C of the Act, none of which are applicable in this case.”

Conclusion
A key requirement for the grant of leave to appeal is that the intended appeal must have
reasonable prospects of success.  The aforegoig analysis shows that the intended appeal does 
not have reasonable prospect of success.  Therefore the application ought to be dismissed as 
devoid of merit.




	



Wherefore it is ordered that,







1. The application for leave to appeal be and is hereby dismissed; and









2. Applicant shall pay Respondent’s costs of suit.
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