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HUNGWE J:
The two appellants were each charged with one count of fraud as defined in s 36 of the Criminal Law (Codification and Reform) Act, [Cap 9:23]. They both pleaded not guilty. After a trial, they were convicted. They were each sentenced to five years imprisonment of which one year was suspended on conditions of good behaviour and a further two years were suspended on condition that they, each, make restitution in the sum of US$20 000.00 towards the complainant. They now appeal against both conviction and sentence.
Both appellants rely on five grounds of appeal against conviction and another five grounds against sentence.
I will set out the grounds in brief and comment on each in turn.
The first ground of appeal against sentence is that; 

Ad Conviction

1. The learned trial magistrate respectfully erred in flatly believing, without question, the integrity of both the complainant and the second witness despite their apparent status as suspect witnesses, having themselves indulged in a criminal enterprise by wanting to “manufacture” United States dollars albeit unlawfully.  In so doing the learned magistrate overlooked the possibility that the complainant and her son witness were trying to merely pin their losses upon persons they felt were otherwise known to the actual perpetrators of the offense.

2. The learned trial magistrate further respectively erred in not penalizing the state for failing to produce call records which would inevitably have proven or disproven the complainant’s evidence as to when she had started knowing the appellants.  This is in the context of the fact that she indicated having made contacts with the appellants telephonically as way back as August, 2010 in contrast to the appellant’s version that she only first knew them around August 2011.  Additionally the call history would have demonstrated the frequency of the contacts between the parties during the material time.

3. The learned trial magistrate further erred in speculating without evidence, that the appellants could not have borrowed any monies from Chiky for which the motor vehicle could be used as security.  In so doing, the trial court abrogated the State’s duty to disprove appellants such version especially because the said Chiky could simply have been availed as a witness in the proceedings.

4. The learned trial magistrate erred in apparently accepting as reconcilable the evident discrepancies relating to the amounts allegedly lost to the appellants (and/or their supposed accomplices.) Such discrepancies are easily discernible when the contents of the state outline are juxtaposed against the actual evidence lead in the trial.
5. The trial court finally erred, given the foregoing, by holding that the state had proven its case beyond reasonable doubt.  If anything, or the abundant doubt to have been for the appellants benefit.

The grounds of appeal against sentence are similarly worded. I will recite the same to demonstrate what has become a common place feature leading to failure to comply with the rules regarding notice and grounds of appeal as well as heads of argument for appeal purposes.

Ad Sentence

1. The learned magistrate respectfully erred in imposing a sentence that induces a sense of shock.

2. The trial magistrate erred in finding the appellants guilty of fraud involving more money than was the state’s case from the beginning.  Consequently the trial court erred in requiring restitution to be paid on the basis of such higher amount.
3. The learned magistrate erred in apparently incorporating an independent criminal complaint relating to another matter appearing in another court and then proceeding to sentence the appellants on the basis thereof.  In so doing, the trial court ended up finding, albeit unprocedurally, that the complainant had lost US$40,000 as opposed to US$30, 000 contained in the state papers.

4. The learned magistrate respectfully erred in apportioning equally between the appellants (and for purposes of restitution), the full amount of US$40 000, 00. This is despite the fact that she also found in the course of her judgment that there were two other supposed beneficiaries of the criminal proceeds and for which reason each should have endured a fair share thereof.

5. The learned magistrate finally erred in brushing aside the possibility of imposing a non-custodial penalty, preferring instead to over-emphasise the need for deterrence at expense of imposing an equitable and individualized penalty for each of the appellants.  In so doing the resulting penalty tended to be inordinate.  
Procedural requirements in appeals generally.

Generally, appeals against conviction and sentence by persons who are legally represented are dealt with under Part 5 of the Supreme Court (Magistrates Court) (Criminal Appeals) Rules, 1979 (published in Statutory Instrument 504 of 1979) (“the SC Rules S.I. 504/79”).  The appeal must be noted within 10 days of the passing of the sentence.  This is done by lodging with the clerk of court a notice in duplicate, setting out “clearly and specifically” (my own emphasis) the grounds of appeal and giving the legal practitioner’s address as the address of service: R22 (1) of the SC Rules S.I.504 /79. Where a “notice of appeal” does not comply with the requirements of the rules, it is a nullity.  See R v Emerson 1957 R & N 743; 1958(1) SA 442; S v Jack 1990 (2) ZLR 166 (SC); S v Ncube 1990 (2) ZLR 303.  
Heads of Argument in Appeals 

The filing of heads of argument is governed by R 9A RGN 450/75 as well as the High Court Rules, 1971.  Heads of argument must be filed before the appeal is set down.  More importantly, the heads of argument must set out the main heads, or main points, of the argument, together with a list of authorities which will be cited in support of each head. 

The appellants’ grounds of appeal do not, in my view, “clearly and specifically” set out the grounds upon which the appeal is founded. Consequently the heads follow in similar fashion the lack of clarity displayed in the grounds. As an example, the first ground could succinctly be captured in a ground set out as follows:

1. The learned magistrate misdirected herself at law in her treatment of an accomplice witness’ evidence.

In drawing up such heads as would follow the above grounds it is clear what each head will be directed to deal with as supported with such authorities as would support the conclusion of law for which the appellant will be urging the court to make. The general lack of clarity leads to a similarly unclear heads of argument being filed. I make the above observations because there has been a trend demonstrating serious lack of appreciation of the need for precision in drawing up both grounds of appeal and heads of argument. I now turn to deal with the appellants’ first ground.

If I understood this ground, the appellants argue that the trial court misdirected itself in its treatment of accomplice evidence. The argument suggests that the two state witnesses were accomplices. As such the court needed to have cautioned itself against the danger inherent in relying on such a class of witnesses before accepting these two as reliable witnesses. The question then becomes; are these two accomplices in the first place?
 
 In the basic sense accomplice witness means a witness to a crime who, either as principal, accomplice, or accessory, was connected with the crime by unlawful act or omission on his or her part, transpiring either before, at time of, or after commission of the offense, and whether or not he or she was present and participated in the crime.

An accomplice is one of the guilty associates or partners in the commission of a crime or who in some way or the other is connected with the commission of crime or who admits that he has a conscious hand in the commission of crime. Another definition of an accomplice provides that he or she is one concerned with another or others in the commission of a crime or one who knowingly or voluntarily cooperates with and helps others in the commission of crime. In R.K Dalmia v Delhi Administration AIR 1962 SC 1821 the Supreme Court of India held that “an accomplice is a person who participates in the commission of the actual crime charged against an accused.”

An accomplice under Zimbabwean law, as well as South African law, is a person who takes part in the commission of a crime, other than the perpetrator and other than the accessory after the fact. J Burchell: Principles of Criminal Law (Juta & Co, 2005 at p599). In the case of S v Williams 1980 (1) SA 60 (A) JOUBERT JA sets out several requirements that have to be met before liability as an accomplice can be established.
 
The threshold lies with dolus eventualis.  S v Kazi 1963 (4) SA 742 (W). A person is therefore liable as an accomplice to a crime if that person foresaw that a crime was being or was about to be committed and nevertheless committed an act that furthered that crime. 
'The policy of the rule would seem to require that it should apply to anyone who has committed an offence in connection with the same criminal transaction which forms the subject-matter of the charge.' See Hoffmann and Zeffertt South African Law of Evidence 3rd ed at 453.

The evidence shows that the two witnesses were victims of the crime charged, that is the crime of fraud. I do not see how a victim’s evidence could, by any stretch of imagination, be considered in the same way as that of an accomplice. The suggestion by counsel was that they participated in the crime of “manufacturing” United States dollars. First there is no evidence that such money was ever “manufactured” or, if there was ever any hope of doing so, what crime this would have been in terms of our law. In my view these two witnesses are victims, not accomplices, therefore their evidence ought not to have been treated otherwise than how the trial court treated it.

As for the second ground, this ground speaks to the sufficiency of evidence. Failure to call other available evidence in my view cannot, on its own vitiate a finding properly meeting the standard of proof required in criminal trials. This standard requires proof beyond a reasonable doubt and not beyond all doubt. The trier of fact stands on firmer ground on his or her findings regarding factual findings in that he/she is better placed to assess such issues as credibility and so on. I am satisfied that there is no merit on this ground.

The third and fourth as well as the fifth grounds attack factual findings by the trial court. The fourth ground attacks a conviction for a higher amount than that charged in the indictment. The evidence led at trial shows as fact that the complainants lost the sum of US$40 000.00 rather than the US$30 000.00 charged. Where, during trial, such a variance between the indictment and the evidence emerges, the prosecutor ought to have sought an amendment of the indictment in terms of s 202 of the Criminal Procedure and Evidence Act, [Cap 9:07]. That section permits the court the discretion to allow, before judgment and if it considers that such an amendment would not prejudice the accused in his defence, an amendment of the charge or indictment.  A reading of the record does not show that the prosecutor amended the indictment but that the conviction was for the higher amount than that charged. The US$10 000,00 difference between the indictment and the evidence does not, in my view, alter the principal finding regarding whether the offence charged was proved to have been committed in the manner claimed by the witnesses. The provision in the Act serves to avoid the necessity for a separate trial on basically the same facts which trial may offend against the rule of double jeopardy. The question to ask at this stage is whether the oversight in amending the indictment in fact prejudiced the conduct of the defence to the extent that it can be said that real and substantial justice was not done. The essence of the crime charged was that the appellants defrauded the complainants by applying what in ordinary parlance is called “con artistry.” It involved a misrepresentation that the appellants could “manufacture’’ American dollars if the complainants gave them a certain amount of originals. The complainants fell for this trick and gave various amounts which made up the sum of US$40 000, 00. The gravamen of the offence is fraud. The amount is in my view not such an essential element as would vitiate the proceedings to the extent prayed for by the appellants.   
Where an appellant relies on an attack on factual findings, the appellant must demonstrate to the appeal court that an error or misdirection committed during trial was so substantial as to affect or substantially negatively impact on the result of that trial. Harmless errors or those that are unlikely to affect or substantially impact on the result of the trial are not grounds of reversing the judgment of the lower court. It is sometimes said the error must have resulted in “a substantial miscarriage of justice” or “must have gone to the root of the conviction” so as to “vitiate” that conviction.

It must be born in mind that, save in exceptional circumstances, an appeal court never hears the actual presentation of the evidence of the witnesses who give oral testimony in a trial, nor does it hear the parties’ opening or closing arguments.  Consequently, an appeal court does not enjoy the advantage of visual contact with the witnesses as they narrate their evidence.  In this regard, it is easy to see the trial court’s advantage when it comes to assessing the credibility of the witnesses in many cases.  For this reason, the appeal courts place much confidence in the trial court's decision on issues of fact.  In an appeal against conviction based on an alleged insufficient weight of evidence to support a verdict, the error or misjudgment or misdirection must have been truly egregious for an appellant to succeed on appeal.

As for the appeal against sentence, in order to succeed, an appellant must demonstrate that the sentence is so unduly harsh as to induce a sense of shock; or that it is out of line with previously decided cases such that it ought to be interfered with so as to bring it in line with such cases; or that in light of a specific misdirection (which can be one of fact or of law), an appeal court is at large to interfere with the sentencing discretion of the trial court. If an appellant failed to meet any one of the above criterion, he cannot hope to persuade an appeal court to interfere with the sentencing discretion of the trial court where such discretion is shown to have been judiciously exercised. 

The appellants were convicted of defrauding the complainant of US$40 000, 00. They were sentenced to 5 years imprisonment with one year suspended on conditions of good behaviour. A further two years were suspended on conditions of restitution. I find nothing out of the ordinary in respect of this sentence. It is within the general scope of sentences passed in similar cases. We cannot say that the trial court did not exercise its sentencing discretion judiciously nor am I prepared to hold that the sentence is out of line with previous cases. There is in short no misdirection alleged by the appellants. In the result we have no basis to interfere with the sentence imposed.
The appellants argue that the magistrate erred in convicting them for defrauding the complainants of a higher amount than that charged in the indictment. From the magistrate’s reasoned judgment, it is clear to us that the correct amount is more than the amount reflected in the indictment. 

I did not hear the appellant to refer this court to any specific misdirection which would warrant this court’s interference with the trial court’s sentencing discretion.

In the result we are satisfied that the appeal against both conviction and sentence lacks merit and should be dismissed.
In therefore make the following order:


“The appeal against both conviction and sentence be and is hereby dismissed.”

Mufadza & Associates, appellant’s legal practitioners

Attorney-General’s Office, respondent’s legal practitioners
