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Introduction
This is an application for leave to appeal. The applicant, dissatisfied with the decision of this honorable court on the 5th of February 2024 has lodged an application for leave to appeal to the Supreme Court. This application is opposed.
Background Facts

The applicant was employed by the respondent as a battery charger based in Norton. The applicant was suspended from employment sometime in January 1998 on allegations of misconduct. The applicant has lodged this particular application because he alleges in his founding affidavit that this honorable court declined to rescind judgment number LC/H/130/23. The applicant also alleges that the same judgment was obtained through fraud. The applicant has brought forward this present application for leave to appeal in a bid to appeal against the honorable court’s decision to dismiss his application for rescission for default judgment.
Issues

Whether or not the applicant has satisfied the requirements of an application for leave to appeal?

Application of the law to the facts


requirements of an application for leave to appeal to the Supreme Court were clearly enunciated in the cases listed below but of particular importance is the judgment of Chivhizhe J in the case of CBZ Bank Ltd vs Mabhugu and Anor LC/H/365/23 wherein the Honorable Judge held as follows:
‘On the merits it is the position at law that an intended appeal to the Supreme Court against a decision of the Labour Court has to satisfy two requirements. Section 92 F of the Labour Court Act refers. Firstly, the intended appeal has to raise a question of law. Secondly the intended notice of appeal has to have good prospects of success.’
Section 92 F of the Labour Court Act {Chapter 28:01} provides as follows:
‘(1) An appeal on a question of law only shall lie to the Supreme Court from any decision of the Labour Court.
(2) Any party wishing to appeal from any decision of the Labour Court on a question of law in terms of subsection (1) shall seek from the President who made the decision or, in his or her absence, from any other President leave to appeal that decision.
(3) If the President refuses leave to appeal in terms of subsection (2), the party may seek leave from the Judge of the Supreme Court to appeal.’
The court also expanded on the requirements of an application to leave in the case of John Chikura and Anor vs Al Shams Global BVI Ltd SC17-17 wherein it stated as follows:
‘It is not for the court to sift through numerous grounds of appeal in search of a possible valid ground or to page through several pages of grounds of appeal in order to determine the real issues for determination, the real issues for determination should immediately be ascertainable on perusal of the grounds of appeal. In my view, the same sentiments apply with equal force to the applicant’s submission that I should go through the record of appeal to determine whether there are prospects of success or not. These should however be ascertainable from the applicant’s founding affidavit.’
In the case of Chikurunhe vs Zimbabwe Financial Holdings SC 10/18 the court held as follows:
‘The party seeking leave must show interalia that he has prospects of success. In other words, leave is not granted simply because a party has sought such leave.’
In University of Zimbabwe vs Kwanele Jirira and Anor SC12-18, the court also emphasized on the requirements of an application for leave to appeal by stating that:
‘An application for leave to appeal to the supreme court is solely based on the applicant’s prospects of success.’
 (
The
)

The applicant has simply stated that he has prospects of success but has not sufficiently expanded on such prospects. In his submissions, the applicant submitted that the court a quo acted outside its jurisdiction because the court dismissed his application for rescission. In my view, this alone does not satisfy the requirements of an application for leave to appeal.
case of S v Mutasa 1988 (2) ZLR (4) S it was held that:
‘The test to be applied when considering an application is whether the applicant has a reasonable prospect of success. If he has, then leave to appeal should be granted.’
The court also held as follows in respect to applications for leave to appeal in the case of Smith vs S 2012 (1) SACR 567 SLA:
‘What the test for reasonable prospects of success postulates is a dispassionate decision based on the facts and the law, that a court of appeal could reasonably arrive at a conclusion different to that of the trial court. In order to succeed, the appellant must convince the court on proper grounds that he has prospects of success on appeal that are not remote but have a realistic chance of succeeding. More is required to be established than that there is a mere possibility of success, that the case is arguable on appeal or that the case cannot be categorized as hopeless. There must in other words be a sound rational basis for the conclusion that there are prospects of success on appeal.’


In the case of Tendai Bonde vs National Foods Limited and Ors SC 11-21, it was held as follows:
‘It is trite that the draft notice of appeal placed before the court in an application of this nature becomes the notice of appeal which forms the basis of the appeal to be heard by the court. It is thus imperative that the draft notice of appeal must comply with the rules of the court.’
Rule 59 (3) of the Supreme Court Rules 2018 states that; ‘(3) The notice of appeal shall state
(a) the date on which the decision was given
(b) the tribunal or officer whose decision is appealed against
(c) the grounds of appeal with accordance to Rule 4
(d) the exact nature of the relief sought
(e) the address of the appellant or his or her legal representative
(f) if leave to appeal was granted the date of such grant.’

As stated in the case of Tendai Bonde above, the draft notice of appeal in an application for leave to appeal becomes the notice of appeal in the main matter and such notice should satisfy the requirements of a notice of appeal as explained by Rule 59. The applicant in this present case has failed to meet these requirements as his draft notice of appeal does not comply with the above requirements. The applicant has failed to provide the date on which the decision he wishes to appeal against was given because he has provided two different dates. Thus, the application for leave to appeal is fatally defective and should be dismissed because the applicant failed to comply with the rules.
applicant has failed to clearly show that he has prospects of success on appeal and from the cases above, it is a crucial requirement. The draft notice of appeal does not satisfy the requirements as provided for by the Supreme Court Rules. In my view therefore, this application for leave to appeal should be dismissed with each party bearing its own costs.
Disposition
1. Application be and is hereby dismissed,
2. Each party to bear its own costs.

