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INNOCENT MUPFURURIRWA				APPELLANT 
		










FIRST MUTUAL PROPERTIES LTD			 RESPONDENT



Before the Honourable G. Musariri Judge:


For Appellant			- T. Chinyanganya, Attorney

For Respondent		- C. J. Mahara, Attorney

MUSARIRI, J:

Appellant appealed to this Court against his dismissal from employment by Respondent.  The appeal was made in terms of Section 92D of the Labour Act [Chapter 28:01].  Respondent opposed the appeal.
The grounds of appeal were quintet thus,

“1.	The Appeal Officer erred in law and misdirected himself by finding that the Appellant offered office space without internal authorisation, despite the Appellant having express authority from his immediate supervisor to issue a dummy contract, to confirm the position already communicated that the Applicant (sic) was not going to sign off the lease.

2.	The Appeals Officer erred in law and misdirected himself by finding that the Appellant sent an offer without following established internal procedures.
3.	The Appeals Officer erred in law and misdirected himself by finding that the Appellant offered space without first inspecting the premises.

4.	The Appeals Officer erred in law and misdirected himself by finding the Appellant guilty without adequately considering the boundaries of the letting rules as well as the established mitigating factors.

5.	The Appeals Officer erred in law by failing to establish that the company did not suffer any actual prejudice as a result of the Appellant’s actions.”

Appellant prayed that he be reinstated or paid damages in lieu of reinstatement.

Respondent’s opposing affidavit pushed back as follows,

	“Ad Ground of Appeal number 1
6.	The Appellant expressly admitted during the proceedings before the Disciplinary Authority a quo that, in terms of the Respondent’s Policies and Procedures Manual, he was not permitted to offer space to the prospective tenant, Lanwood (Private) Limited, without the approval of the Managing Director.  He further admitted that such approval had not been granted.  The Managing Director also testified and confirmed that he did not approve the offer.  The minutes of the proceedings .. reflect these admissions.

8.	I am advised that the Appellant made a bare and bald allegation that he received approval from his immediate supervisor, Mr Tafadzwa Muzorewa, the former Head of Property Portfolio and Services.  No documentary evidence was produced to support that allegation.  Furthermore, the Appellant did not call Mr Muzorewa to confirm the alleged approval.  I am advised that the law places the burden of proof on the party who alleges a fact, and the Appellant failed to discharge that burden.

Ad Ground of Appeal Number 2
13.	Denied in toto.  I am advised that the second ground of appeal adds nothing new.  It is, in substance, a repetition of the first ground of appeal and turns on the same question, whether the Appellant complied with the Respondent’s internal procedures as set out in the Policies and Procedures Manual.


Ad Ground of Appeal Number 3
15.	Denied.  The Appellant offered space to the prospective tenant without visiting the prospective tenant’s current premises as provided for in terms of clause 3.1.5.1 of the Respondent’s Policies and Procedures Manual.

Ad Ground of Appeal Number 4
19.	This is denied.  The Appeals Officer a quo adequately considered all the facts and evidence that was placed before him in arriving at a decision.  The allegation that the Appeals Officer a quo failed to consider the boundaries of the letting rules is without merit.  The Appellant made an admission that he did not comply with the Respondent’s Policies and Procedures Manual, which clearly sets out the letting rules and guides the duties of all property managers on how they are supposed to carry out their duties on a daily basis.
22.	I am advised that the fourth ground of appeal is defective if the Appellant wished to challenge the penalty, he ought to have raised a specific and clear ground on penalty and proposed relief.

Ad Ground of Appeal 5
24.	Notwithstanding that actual prejudice is not an essential element of the misconduct charged, the Respondent did in fact suffer prejudice arising from the Appellant’s conduct.  The Appellant occupied a managerial position, and his conduct set a negative precedent for subordinate staff, undermining the Respondent’s internal controls and governance framework.”

Respondent prayed that the appeal be dismissed.

Analysis
The appeal and response thereto raise issues which will be addressed in turn.

A.Whether the Appeals Officer erred in upholding appellant’s conviction on the charge of offering office space without following established internal procedures
The Appeals Officer opined as follows,
“The fifth ground relates to the issue of whether or not there was sufficient evidence to find appellant guilty of the misconduct. It is the Appellant’s submission that there was insufficient evidence presented because his then-immediate Supervisor had authorised him to send a dummy.  In response to this submission the Respondent’s position is that the Appellant cannot allege that allegations against him were not proven when he is on record admitting to this misconduct, and the effect or import of such admission on record is that it is binding, and it shall not be necessary for any party in civil proceedings to prove any fact admitted on the record of proceedings.

The Disciplinary Authority in his determination held the following, “The accused did not dispute that the established procedure was not followed.”  A perusal of the record also shows that the Appellant admitted to his misconduct in his report to the Supervisor.  Under cross-examination, the Appellant admitted that procedure was not followed.  Also in the record, the Appellant admits that he is the one who approached his supervisor and suggested that they put an offer to the prospective client, knowing fully well that procedure had not been followed.  In light of these admissions, the Disciplinary Authority cannot be faulted for coming to the conclusion that the Appellant was guilty of the misconduct as charged.”

The relevant Policies and Procedures Manual is filed of record.  Clause 3.123.2 f stated that

“(f)	After vetting and other checks are done, the Property Manager should … The Property Manager should only prepare a lease offer and lease agreement after the tenant approval by the Managing Director.”

Appellant, as Property Manager, sent offer of office space to a client without the approval of the Managing Director (MD).  Appellant’s heads of argument explain his conduct thus,

“5.2.	The three provisions as quoted above are part of the letting process.  The offer letter to Lanwood (Private) Limited was sent to satisfy the required records  in the file that gives a logical conclusion to  the matter in either a duly signed lease agreement or letter from tenant advising of the reasons for not taking up space, and or the withdrawal of the offer letter within seven days if not signed.

5.3.	The offer letter was sent to Lanwood (Private) Limited post the letting process, since there was no consensus ad idem (meeting of the minds to have a contract concluded).  The applicant unreservedly advised of his intention of not signing the contract if the size of space was not increased from the effective 58 square metres which was too small for the business requirements.”

This rather grandiose if not nonsensical explanation dodges the critical issue being the lack of the Managing Director’s approval of the offer.  It effectively means that Appellant had no defence to the charge against him.

B.Whether the Appeals Officer erred in upholding the finding that appellant offered office space without internal authorisation:
Appellant argued that he had the authority of his Supervisor T. Muzorewa the Head of the Property Portfolio and Services (HPPS).  The argument misses the point that the offer required the approved of the Managing Director and not the Head of the Property Portfolio and Services.
The emails on record show the following sequence of events.
On 9 April 2025 Appellant sent the offer to Stuart Irvine of Lanwood.
On 18 April 2025 Muzorewa Head of the Property Portfolio and Services sent email to Appellant stating

	“Please share the signed tenant approval form to which the offer attached is based on.”:

On 29 April 2025 at 11:20 Muzorewa sent a reminder to Appellant for the latter’s response.’
On 29 April 2025 at 12:37 Appellant sent his reply to Muzorewa in the following terms,



“As was explained over the phone, Mr Stuart raised concern over the size of space with a willingness to engage to have the size increased for him to take up space.  In order top (sic) have completed record, I then thought of sending him the offer letter as a way making him make his concern known.  Only after the signing of the offer was  I then to prepare an approval letter to sign off.”

This exchange shows the offer to Lanwood was Appellant’s initiative.  The mails show that he did not have the authorisation of Muzorewa who in fact sought clarity on the basis upon which Appellant had made the offer.

Conclusion
The 3rd ground appeal referencing failure to inspect the premises is simply irrelevant and inconsequential.  Similarly the 5th ground about lack of prejudice has no relevance because charge related to procedures and not prejudice.  The 4th ground is confused and confusing.  In any event the undisclosed mitigating factors should relate to penalty and not conviction.  As pointed out by Respondent that ground does not specifically challenge the severity of the penalty.

In light of the aforegoing analysis and observations, it is concluded that the appeal lacks merit and should be dismissed.

		
                                                                                                                      


	

Wherefore it is ordered that,




1. The appeal be and is hereby dismissed; and






2. Each party shall bear its own costs.
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