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Application For Absolution From The Instance

J Sibanda, for the plaintiff
G Nyoni, for the defendant

	MOYO J: 	Plaintiff issued summons claiming:-
a) an order declaring agreements of sale by plaintiffs to 1st defendant of shares 20 and 21 Ascot Mews, Bulawayo, to be null and void ab initio and of no force or effect whatsoever.
b) An order directing the 1st defendant or those who occupy through him to vacate shares 20 and 21 Ascot Mews, Bulawayo.
c) An order directing 1st defendant to pay occupational rental for share 20 and share 21 Ascot Mews Bulawayo of US 2000-00 monthly (or its ZWL equivalent) calculated from 1 April 2018 to 31 July 2019.
d) An order directing 1st defendant to pay the sum of US66.70 (or its equivalent in ZWL) calculated daily from 1 August 2019 to date of eviction.
e) An order directing that the amounts stated in (c) and (d) above be set off against the sum of US140 000-00 paid by 1st defendant to the plaintiffs.
f) an order directing the 1st defendant to deliver to the plaintiffs deed of transfer 3108/96 in respect of share 21 Ascot Mews upon the issue of this order.
g) An order directing 1st defendant to return and deliver to plaintiffs the deed of trust for Magalena trust registered under MA 29/96.
h) An order declaring the renunciation and waiver of rights and benefits by plaintiffs in the Magalena trust in favour of 1st defendant is null and void.
i) Alternative relief, and
j) Costs of suit at an attorney and client scale.
Defendant filed a plea and disputed plaintiff’s claim stating that the properties were sold as 2 separate units.  Defendant also filed a claim in reconvention to the effect that the agreement of sale of plaintiffs’ rights and interests in Magalena trust CF 191/96 is valid and that plaintiff be ordered to surrender the title deed in respect of Unit 20 held under deed of transfer 1940/97.  Plaintiffs’ case was led by 1st plaintiff, who basically took the court through the entire transaction process including numerous documents in relation thereto.  From the evidence led it would appear that the 2 properties were being sold as part of a trust and from the evidence on record it would also appear that the payment of $140 000-00 in respect of the 2nd share in the trust was not paid as agreed in terms of dates.  What the issue of payment dates means for the entire case depends on the findings of this court at the end of the trial.  
1st defendant applied for absolution from the instance at the close of plaintiffs’ case on the basis that the whole basis for the claim fell apart when Mr Addenbrooke disowned any invalidity or voidness of the agreement.  What is crucial though is the test to be applied in such applications, which surprisingly the 1st defendant’s counsel never alludes to in their submissions.  The 1st defendant in applying for absolution from the instance, does not make submissions in relation to the test to be applied in such an application and show the court that the circumstances of this case pass that test but instead, goes on to assess the evidence before the court and attacks it as if the matter is now for judgment at the end of the trial.  I say so for the following reasons:-
The test to be applied to the question of whether or not to grant absolution from the instance to a defendant at the close of the plaintiff’s case is as follows:-
“When absolution from the instance is sought at the close of the plaintiff’s case, the test to be applied is not whether the evidence led by the plaintiffs establishes what would be required to be established, but whether there is evidence upon which a court, applying its mind reasonably to such evidence, could or might find from plaintiff” per the case of Claude Neon Lighs SA Ltd v Daniel 1976 (4) SA 403 at 409 G-H.  
The test was laid down in the case of Gascayne v Paul Hunter 1917 TPD 170 wherein it was stated thus:-
“Is there sufficient evidence on which a court might make a reasonable mistake and give judgment for the plaintiff?”
In this case, clearly there is an issue of what the parties bought and sold to each other, did they buy and sell the trust or the individual units?   If the court finds that it is the trust that was bought, what are the consequences of such a finding vis a avis plaintiffs’ claims?  If the court finds that it is the individual properties that were sold, what are the consequences of such a finding, vis a vis plaintiffs’ claim?
What is the effect of the deadline of 31 December 2018 for the second payment?   Was defendant in breach of the parties’ agreement with regard thereto or not?  If so, what are the consequences vis a avis plaintiffs’ claims?  If not still, what are the consequences vis a vis plaintiffs’ claims?  There are issues also surrounding the mode of payment that is the currency to be used.  There are disagreements surrounding the currency of the day and that need to be resolved through a fully fledged trial.
I hold the view that issues are present that only a full trial can fairly discern and make proper findings and conclusions on.  Some facts are common cause, like the issue of payment having been made beyond the agreed date, however it is only after a full trial that the court can fully enquire into the legalities surrounding that issue and make a proper finding with regard thereto.  Defendant argues that time was not of the essence and that the contract was never cancelled as well as that the late payment was in fact accepted by plaintiffs’ lawyers.  However, such an issue cannot be resolved at this stage as defendant wants the court to.  The court does not try a matter at absolution stage.  At absolution stage the court only finds that plaintiff has not led any evidence at all to support its claims meaning that the defendant has absolutely no case to answer.  The mere fact that defendant justifies the late payment in various ways, means that indeed there is a bone of contention on that point.  Therefore absolution is not the appropriate remedy.  In the case of Marine and Trade Insurance Co. Ltd v Vander Schyff 1972 (1) SA 26, the court held that absolution at the end of plaintiffs’ case in the ordinary cause of events, will be granted sparingly but that when the occassion arises, a court should order it in the interests of justice.
It is thus my considered view that absolution from the instance is not an every day ordinary remedy since it summarily disposes of a matter without fully canvassing it.  It is an extra ordinary course taken when a plaintiff’s case is hollow and totally hopeless.  I do not hold the view that plaintiffs’ case in this dispute can be classified as such, I have already shown that there are issues surrounding the entire agreement that the parties entered into and only a full trial can in all fairness answer them.
I now turn to the relief that 1st defendant seeks that of a counter claim being granted together with this application.  That request by the 1st defendant is flawed and incompetent as it is not possible for this court to grant the relief that 1st defendant seeks in his counter claim without hearing evidence and trying the issues in relation thereto.  In fact it is unheard of and 1st defendant’s counsel has not adduced any precedent for such a measure.  In the Supreme Court case of Zimasco Pvt Ltd v Casper Tsvangirai and Others SC 12-20, the Supreme Court on appeal, set aside a dismissal of an application for absolution from the instance and made an order granting absolution but remitted the defendant’s counter claim back to the High Court for trial.  That is the proper course to follow even if one were to grant absolution where there is counterclaim.  I have not alluded to the affidavit attached to the application for absolution as it is unprocedural and should in fact be expunged from the record.
1.	I accordingly for the reasons given herein, dismiss the application for absolution from the instance with costs being in the cause. 
2.	The matter is set for continuation of trial on 7 July 2021 at 10.00 hours.
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