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Criminal Review
 	KABASA J: 	The accused appeared before the learned provincial magistrate facing a total of 7 counts, the first two counts involved unlawful entry and theft, the 3rd and the 4th counts were also unlawful entry and theft as defined in section 131 (1) and 113 of the Criminal law Code.  Counts 3 and 4 were withdrawn before plea and so there are no issues arising therefrom.
Count 5 and 6 were theft, so was count 7.  The record of proceedings reflects that the learned provincial magistrate proceeded to record the accused’s pleas, which were guilty pleas to all 5 counts but the court proceeded in terms of section 271 (2) (b) of the Criminal Procedure and Evidence Act, Chapter 9:07 on the 1st, 6th and 7th counts.  Count 2 and 5 the court proceeded in terms of section 271 (2) (a) of the Act.
The facts as regards the 1st and 2nd count are that the accused went to the complainant’s home on the 7th of December 2020 at around 2040 hours and forced open the kitchen door.  The complainant was fast asleep and did not wake up. After gaining entry he took property valued at US$250 and property worth US$180 was recovered. As regards count 5, on the night of 3rd February 2021, he proceeded to the complainant’s home where he took property worth US$35 which was within the complainant’s yard and went away unnoticed as the complainant was also fast asleep and nothing was recovered. On count 6 on 28th January 2021, again at night, he proceeded to the complainant’s home where he removed a car battery from a vehicle which was parked in the complainant’s yard. He managed to avoid detection as this complainant was also fast asleep. The battery which was valued at US$35 was recovered. On count 7, on the night of 7th February 2021, he proceeded to the complainant’s home and took property which was stored in a house which was under construction. He again was not detected as the complainant was also fast asleep.  The property was valued at US$760 and only property worth US$280 was recovered.  The 1st and 2nd counts relate to the same complainant whilst in the rest of the counts the complainants are different.
The accused was found guilty on all 5 counts.  The learned provincial magistrate thereafter took counts 1 and 2 as one for purposes of sentence and sentenced the accused to 13 months imprisonment of which 5 months imprisonment was suspended for 3 years on the usual conditions of good behaviour.
Counts 5, 6 and 7 were also taken as one for sentence and the accused was sentenced to 6 months imprisonment.
The terms of imprisonment imposed herein were so imposed in counts that the learned magistrate proceeded under section 271 (2) (a).
I must express dismay at this.  Such dismay is as a result of the failure by the learned provincial magistrate to appreciate what I would consider elementary for every magistrate and this is the fact that section 271 (2) (a) is resorted to where the sentence to be imposed is not one of imprisonment without the option of a fine or of a fine exceeding level three.
I will reproduce section 271 (2) (a) and section 271 (2) (b) for the benefit of the learned magistrate.  S 271 (2) (a) provides that:
“(2)	where a person arraigned before a magistrate court on any charge pleads guilty to the offence charged or to any other offence of which he might be found guilty on that charge and the prosecutor accepts that plea –
1. the court may, if it is of the opinion that the offence does not merit punishment of imprisonment without the option of a fine or a fine exceeding level three, convict the accused of the offence to which he has pleaded guilty and impose any competent sentence other than –
1. imprisonment without the option of a fine; or
1. a fine exceeding level three; or
deal with the accused otherwise in accordance with the law.”
	Other than means “except, apart from or otherwise than.  In other words, the penalty should not be imprisonment without the option of a fine or a fine in excess of level three.
	S 271 (2) (b) on the other hand provides that;
“(b)	the court shall, if it is of the opinion that the offence merits any punishment referred to in subparagraph (i) or (ii) of paragraph (a) or if required thereto by the prosecutor –
1. explain the charge and the essential elements of the offence to the accused and to that end require the prosecutor to state, in so far as the acts or omissions on which the charge is based are not apparent from the charge, on what acts or omissions the charge is based, and
1. inquire from the accused whether he understands the charge and the essential elements of the offence and whether his plea of guilty is an admission of the elements of the offence and of the acts or omissions stated in the charge or by the prosecutor;

and may, if satisfied that the accused understands the charge and the essential elements of the offence and that he admits the elements of the offence and the acts or omissions on which the charge is based as stated in the charge or by the prosecutor, convict the accused of the offence to which he has pleaded guilty on his plea of guilty and impose any competent sentence or deal with the accused otherwise in accordance with the law.”
	The steps a magistrate should follow when proceeding in terms of section 271(2) (b) were eloquently explained by CHATIKOBO J in State v Cavin Ngwenya HB-17-95.  I can do no more than quote extensively from the learned judge.
“The first step is to explain the charge and essential elements of the offence to the accused.  The court must tell the accused in a language he understands what the charge means.  The court also explains the essential elements of the offence to him in a language he understands.
The second step is to ask the prosecutor to state the facts upon which the charge is based.  It is only after the charge and the essential elements of the offence have been explained and facts have been placed before the court that the accused should be asked if he has understood the explanation given.  If he has understood the explanation, he is asked the questions relating to the essential elements of the offence and answers thereto recorded.”
The difference in procedure between section 271 (2) (a) and section 271 (2) (b) stems from the fact that s271 (2) (a) is for those offences that can be described as petty in nature.  It is therefore appropriate for trivial cases.  It cannot be used in cases where imprisonment without the option of a fine is to be imposed.
I must hasten to add that even where the term of imprisonment is wholly suspended, the fact that it is wholly suspended does not make it any less a term of imprisonment.  Such a sentence will therefore not be competent where the court has proceeded under s271 (2) (a).  (See S v Honde and Others HB-27-91).
S271(2)(b) is a procedure where the penalty to be imposed is imprisonment without the option of a fine or a fine exceeding level 3.  It follows therefore that the procedure relates to more serious offences.
The elaborate procedure is therefore meant to test the genuiness of the accused’s plea of guilty.  The court must therefore satisfy itself that the accused fully understands and admits the charge and all the essential elements.  (S v Mteiswa 1976 (1) RLR 314 (GD)).
A guilty plea is an extraordinary procedure as it entails a truncated trial, wherein an offender is convicted on his own plea of guilty without the state being called upon to prove the accused’s guilt beyond a reasonable doubt.
To convict an accused in terms of section 271(2) (a) where no explanation of the offence nor the essential elements have been explained and proceed to mete out a sentence of imprisonment defeats the whole purpose section 271(2) (b) is meant to achieve.

It matters not that, as in casu, the accused was facing more than one count and the other counts were tested through the section 271(2) (b) procedure and the guilty pleas found to be unequivocal. The sentences imposed in these counts cannot extend to the counts wherein section 271(2) (a) was followed. The sentence for the counts wherein section 271(2) (b) was followed do not sanitise the irregular imposition of the same sentence of imprisonment on the other counts where the proper procedure was not followed.
In casu, in counts 2 and 5 the competent sentence had to be a fine not exceeding level 3 and not imprisonment without the option of a fine.
I must point out that where an accused is facing a multiplicity of counts, it is advisable to proceed under section 271(2) (b). This is so because the magistrate will ensure he has at his disposal all the sentencing options, i.e., either taking all the counts as one for purposes of sentence or grouping some counts together for purposes of sentence, as happened in casu or ordering some counts to run concurrently.
In cases where unlawful entry and theft are charged as 2 distinct offences as opposed to charging as unlawful entry committed in aggravating circumstances, the court should be aware of the provisions of section 279 of the Criminal Law Code. This provision is to the effect that where the accused is charged with an offence which is said to have been committed in aggravating circumstances and such aggravating circumstances constitute the elements of another offence, to avoid double penalisation the court either:
a) convicts the accused of that offence committed in aggravating circumstances and sentence him taking into account such aggravating circumstances, and in which case you cannot convict and sentence him of that other offence which amounts to aggravating circumstances, i.e. you cannot thereafter convict him of theft as a separate offence if  the offence is one of unlawful entry wherein the offender proceeded to steal from the premises nor can you convict and sentence him of that other offence and then order the sentence to run concurrently with the sentence imposed after factoring in the aggravating circumstances. This means you cannot thereafter convict him of theft and order the sentence to run concurrently with the one imposed on a conviction of unlawful entry committed in aggravating circumstances.  
b) Alternatively, you can convict and sentence him just for the offence but without considering the aggravating circumstances, e.g., you convict and sentence him just for the unlawful entry. You then convict and sentence him for that offence which amounts to aggravating circumstances but whose elements constitute a different offence, e.g., theft.
However, when you opt for this, you must ensure the sentence you impose is equivalent to the one you would have imposed had you opted for conviction and sentence on the basis of the offence having been committed in aggravating circumstances, where your sentence has already factored in or considered those aggravating circumstances.
It is at times difficult to appreciate whether magistrates approach sentence with this in mind or more often than not accused persons suffer double punishment. It may be wise therefore for magistrates to clearly state how the sentence was arrived at, depending on which option has been taken in charging the offender.
In casu the court convicted the accused of the two offences as separate offences but it is not clear whether the magistrate was aware of the provisions of section 279 and consciously ensured the penalty did not amount to double punishment. In other words, in taking both counts as one for purposes of sentence did the court sentence the accused factoring in the theft as an aggravating circumstance or the 13 months considered the unlawful entry on its own and so too the theft?
That said, sentencing is pre-eminently the province of the trial court but in general, in treating several counts, I would agree with the following remarks:
“In the vast majority of cases no practical advantage results from imposing a globular sentence. A reasonable sentence can usually be determined by deciding upon a reasonable sentence for each offence and then by scaling down the sentences if the cumulative effect renders the total unreasonable. An exception would seem to arise in cases where it is decided to impose a reformatory sentence………” (see State v Nkosi 1965(2) SA 414(C) at 415)
The sentence imposed in casu would not have been inappropriate but for the misdirection already alluded to. The proceedings are therefore afflicted by misdirection.  The best course of action in the circumstances is to quash the convictions and set aside the sentences.  The matter must be heard afresh.  I see nothing militating against asking the same magistrate to deal with the matter and properly interpret and utilise the different procedures as provided for in section 271(2) (a) and section 271(2) (b) of the Criminal Procedure and Evidence Act.
In the result, I make the following order.

1. The convictions on all 5 counts be and are hereby quashed and the sentences set aside.
1. The matter is remitted for a hearing de novo before the same magistrate.

 In sentencing the accused the period served before the quashing of these proceedings must be taken into account.
May this review judgment be brought to the attention of the Chief magistrate so all magistrates are made aware of the contents herein. Hopefully the issues relating to sentencing in cases of unlawful entry where the charge is a single count of unlawful entry committed in aggravating circumstances as defined in section 131(1) as read with section (131) (2) (e) or two distinct counts of unlawful entry and theft will no longer present challenges.  It is also hoped we will no longer have to deal with matters where magistrates fail to appreciate what section 271(2) (a) and section 271(2) (b) entail.



		Dube-Banda J …………………………… I agree


 




