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THE STATE

Versus

VUSUMUZI NDEBELE

And

PERFECT SIBANDA

IN THE HIGH COURT OF ZIMBABWE
MABHIKWA J with Assessors Mr J. Sobantu & Mr O. Dewa
BULAWAYO 17 SEPTEMBER & 8, 10 & 11 OCTOBER 2019 & 
23 & 24 NOVEMBER 2020

Criminal Trial

K. Jaravaza for the state
A. Ncube for 1st respondent
V.J. Mpofu for 2nd accused

	MABHIKWA J:	The two accused persons are facing a charge of murder.  They deny the charge.
	The state’s allegations were that the two accused were 33 and 28 years old respectively at the time of the murder.  The deceased resided at number 20/633Mpopoma, Bulawayo and was 65 at the time he met his death.
	On 5 June 2016 in the morning, the deceased went to work his sugarcane and vegetable garden at Steeldale industries in Bulawayo.  He was putting on a pair of jean trousers, a brown T-shirt, brown safety shoes, black and a white jacket inscribed with the letter “J” at the back.  He also had a Samsung cell phone.  He did not return home.  In the early morning of 6 June 2018, his son set out to look for him.  He got to a dust road which is within the National Railways of Zimbabwe, Mpopoma Station yard.  His attention was drawn to a group of people amongst whom were police officers.  He drew closer and saw the lifeless body of his father lying naked with only his underwear on.  The deceased had injuries on the head.  A post mortem was conducted and the accused persons were subsequently arrested for his murder.
	The 1st accused disowned his first defence outline and legal practitioner.  In the second defence outline, he stated from the onset that he signed a warned and cautioned statement whose production in court he objects to.  He stated that he did not sign that statement freely and voluntarily after it had been dictated to him by the police.  He claimed that during the recording of the statement, he was subjected to severe beating with a button stick all over the body.  He was also subjected to electrocution and beating on the knees with an empty coca cola bottle until he gave in and confessed to a crime he did not omit.
	The 2nd accused also denied ever making indications to the police as alleged by the state outline.  He claims that at the scene, one policeman would instruct him to stand at certain positions whilst pictures of him were being taken during recoveries of the deeased’s belongings.  He also claims that he is an acquaintance of accused1.  On 13 June 2018, he was at a friend’s place at Vundu Flats when police arrived in the company of accused 1 and arrested him.  They took him to his place.  They instructed him to show them where he kept his clothes.  The police then took out a khaki envelope from which they produced a pair of jean trousers with a belt on it.  They then made him hold it whilst they took pictures.
	He denied being anywhere near the scene or being found in possession of the deceased’s clothes.  He also denied ever giving a cellphone to the 2nd accused. Finally, he denied taking the police to the bush behind Mashasha bar where other belongings of the deceased were found.
	The 2nd accused stated in his outline that he and the 1st accused are friends.  1st accused borrowed $50,00 from him before the alleged offence.  He lent him the money.  Later, the 1st accused gave him a Samsung 53 cell phone as payment for the debt.  The same cellphone was then sold by Prosper Moyo the following day.  He denied being involved in the deceased’s murder.  He also denied taking any of the deceased’s property.
	The 2nd accused also denied making the statement attached to the state papers and says that the said statement is full of grammatical mistakes and the sentence structure is in poor Ndebele language which he himself ordinarily speaks and could not have made.
Emmerson Mutaviri
	The evidence of this witness was very short and largely common cause.  He resided with his now deceased father at block 20/653 Mpopoma, Bulawayo.  He told the court that in the morning of 5 June 2018, his father left for his sugar case field.  He did not return home on that day.  This was unusual.  On the following morning, the witness realized that his father still had not returned.  He set out to look for him.  He simply followed the path usually used by his father, the Mpopoma Railways path.  As he entered the National Railways yard, he saw a blooded paperback.  There was also a group of people a few metres away.  They included police officers.  He then saw the lifeless body of his father lying naked on the ground with only his underwear.  He identified the dead body to the police.
	All his father’s belongings were gone including an S53 cellphone which he had and was playing music on it.  On 13 October 2018 he was called to the Bulawayo Homicide Section where he identified his father’s belongings which had been recovered.  This evidence was largely formal and common cause.  It was not in dispute that the witness identified the dead man.  It was also not in dispute that the clothes he found at police on 13 October 2018 belonged to his deceased father.
Bukhosi Mbekezeli Ncube
	The witness is a police officer and the Investigating Officer in this case.  He maintained that sometime in 2018 he was assigned to investigate the deceased’s murder somewhere in the NRZ Mpopoma yard.  During his investigations, he picked information that one Fidelis Madzonga had bought the now deceased’s cellphone from a person called Prosper Promise Moyo.  The officer picked up and interviewed Promise.  Promise said he got the phone from accused 2.  Accused 2 was also picked up.  He admitted selling the phone and said that it was his share of the spoils after the murder.  He led the officers to accused 1 who in turn led them to Siphambaniso Flats in Makokoba where he lived.  There the police recovered the deceased’s jean trousers and belt.
	Accused 1 further said that he had sold the safety shoes at the corner of Fife Street and 5th Avenue to a certain man.  The police and accused 1 failed to locate the buyer.  The accused persons however made further indications.
	1st accused allegedly indicated where he picked a stone which he used to strike the deceased whilst the 2nd accused was holding him as he tried to fight for his life.  The two accused also led the police to a bushy area between Mashasha Beer garden and a residential block at Mpopoma where they recovered a torn blood stained T-shirt and the black and white jacket inscribed “J” at the back.  The two also indicated that this is where they shared the loot.  1st accused took the deceased’s trousers and safety shoes whilst accused 1 took the S53 cellphone.  What had become too bloody, dirty or torn was left in the bush.  The witness denied allegations that at Siphambaniso Flats, the police suddenly produced a pair of trousers and belt and then asked accused 1 to raise the items up whilst they took pictures.  If not true, absolutely no reason has been given as to why the police would do that.  Why would police bring the items themselves and then pretend that indications were being made.  No explanation or a possible reason on what it is that the police had against the accused to make such ridiculous actions “disguised as indications”.  What would the police gain?  Bukhosi stood firm that the police would not have known where the blood stained clothes were had the accused persons not led them there.  We believe him.  We have no reason at all to disbelieve that he was a credible witness.
	We must say that it is on the issue of the 2nd accused’s warned and cautioned statement, especially that of the 2nd accused, that Bukhosi Mbekezeli Ncube proved to be an honest and rare breed of a police officer.
	As the gist of his defence evidence and cross-examination, accused 2 had said he made no statement at all to the police.  He further said the vernacular version of the warned and cautioned statement in the state papers was “full of grammatical mistakes and is not couched in proper Ndebele language”, and that “the syntax used could not be from a person who speaks proper Ndebele”.
	It was argued that the 2nd accused could not have said what he is alleged to have said using such faulty sentence structure.  It was also stated at paragraph 1.10 and 1.11 of his defence outline that;
“1.10	Second accused is unable to properly write, and struggles to write anything other than his name.
1.11	Second accused states that when he signed the statement, it was blank on the Ndebele and English content.  It had only the top part, and he signed after being severely being beaten by the police.”

	It was argued that this was the reason why the statement was not confirmed at court whilst 1st accused’ statement was confirmed.
The state on its part appeared not so much concerned with the statement and did not seek to produce it.  Counsel for the 2nd accused on the other hand heavily relied upon it and sought to produce it to prove his point.  It was handed to the court for ease of reference perhaps before formal production as an exhibit.  The impression being given and sought to be proved was that the statement was a blank document which was simply filled in by a Shona or other non-Ndebele speaking person hence the bad syntax and spelling mistakes.  This was put to the Investigating Officer and the answer was startling.
The officer explained that just as shown on the 3 documents of the same statement, he and the 2nd accused recorded the statement.  He said just as his full names suggest, he is of complete Ndebele tribe born and bred in the Matabeleland region, went to school in the region, learnt Ndebele and is very eloquent in Ndebele even more than the accused.  His full names are BUKHOSI MBEKEZELI NCUBE whilst the 2nd accused is PERFECT SIBANDA.  He said that the claim that a Shona person wrote what he wanted on a blank, but signed sheet of paper by the accused is a complete lie.  The witness went on to explain how the spelling mistakes and bad syntax came about.  He explained that both accused persons who appeared semi illiterate, wrote their statements in their own handwriting in Isindebele language.  The Investigating officer says he copied the statement with a computer but exactly as they were, together with their mistakes and bad syntax.  He just copied verbatim but typed for the purposes of the interpreters.  Indeed the court noted that on the statements there were spelling mistakes like “eMandlondlo” instead of “eMadlodlo”, “imbokondo” instead of “imbokodo” and “leziqhoko” instead of “lezigqoko”.
The spellings and the handwritings were bad and in some cases the syntax.  It however became clear when the recording officer explained that there were 2 semi-illiterate accused persons writing their own statements in their bad handwriting and wrong spellings.  The officer merely copied the same but in good handwriting for the sake of the interpreters.  Where the officer did right and which all investigating officers should, is that he attached all copies including the ones written by the accused in their own bad handwriting for onward transmission to the interpreters and to the court for confirmation proceedings.  Thereafter he ensured that all copies remained in the docket at all times.  That is the best an investigating officer can do in the area of recording warned and cautioned statements.
It also emerged and it was not in dispute that apparently the accused persons were taken to court for confirmation proceedings on 15 August 2018.  This was in the absence of Bukhosi Mbekezeli Ncube.  It was more than 2 months after he had recorded the statements on 13 June 2018.  When they got to court, 1st accused allowed his police recorded statement to be confirmed whilst the 2nd accused declined.  So it could not even be argued that the investigating officer (Bukhosi Ncube) threatened the accused at court at confirmation proceedings.
When the court looked at all the 3 copies that had been handed to it by Mr Khumalo for the 2nd accused, it asked Mr Khumalo himself whether he had scrutinized them vis-à-vis Bukhosi’s explanation.  Mr Khumalo then told the court that in fact he had not been served with the warned and cautioned statements earlier and thus had not known of or seen the one purportedly written by the accused in his own hand.  He then requested an adjournment to the following day at 0930 hours in order to take further instructions.
When the matter resumed the following day he had this to say,
“My Lord when we adjourned yesterday, I was cross-examining the witness on the warned and cautioned statement and then sought an adjournment to take further instructions. I wish to have it recorded that I will no longer pursue that line of questioning though I still have other questions unrelated to the warned and cautioned statement.”

	Having said that, counsel for the 2nd accused abandoned any further questions on the statement and in fact decided not to produce the warned and cautioned statement as an exhibit.  He also thereafter had no meaningful questions to ask.
	The court found this witness to be a very credible witness.  He avoided what many police witnesses do, that is to re-narrate or even polish what they allege to have been told by an accused person.  This witness, concentrated on what he did, the indications and the warned and cautioned statements which he asked the accused to write in their own handwriting.  The witness avoided irrelevant and inadmissible evidence.
Prosper Promise Moyo
	This witness’s evidence was precise and uncontroverted.  He said he was approached by accused 2 who asked him to assist in selling a cellphone.  He cannot recall the date but it was around 6 to 7 pm.  Accused 2 said the phone could be sold for $25 000.  He asked where the phone had come from and accused 2 told him that it had come from J. B. meaning accused 1.  The phone was eventually sold at Blue Lagoon for $2 500.  They used $5,00 to buy whiskey and in fact the rest of the money on booze.  The gentleman who bought the phone asked for details to pay by ecocash.  The witness asked accused 2 if this would not land him in trouble but accused 2 said the phone had no “issues”.  The witness then gave his details to the buyer.  There was no dispute at all that the phone had come from accused 2 and that accused 1 knew about the phone.
[bookmark: _GoBack]	The accused themselves were not credible witnesses at all. The 1st accused himself played the “Shona speaking person” card also.  He dumped his original pro-deo legal practitioner claiming that the original defence outline, wherein he admitted negligently killing the deceased was a result of the language barrier between him and his Shona speaking lawyer.  However, in his confirmed warned and cautioned statement written in his own handwriting and recorded by Bukhosi Mbekezel Ncube, a Ndebele like him he admitted killing the deceased.  He also narrated a long story of how they saw a person approaching along a path in the evening.  They followed and ultimately attacked that person.  In the confirmed warned and cautioned statement, he narrates their respective roles and eventually how they took the person’s belongings, including shoes and clothes.  He narrates how they went to a place where they shared the loot.
	As already shown above, the 2nd accused also tried in vain to play the Shona speaking person card.  We are satisfied that the accused’s new defenes and versions in court were out-rightly false.  In fact it is clear from both their recorded statements that Detective Sergeant Ncube B.M. recorded their statements.  The person with a Shona surname, one Detective Constable Tapfuma S. only witnessed the signing of the statements.
	In the new defence outlines and in evidence in court, both accused denied ever being at the scene of the murder.  They came up with the unsubstantiated stories of being severely beaten by the police.  They also came up with the strange and  movie like storied of the police going all out, for no apparent reason, producing items of clothing and making them smile and hold them up so that pictures would be taken and be used to nail them as the killers.  Even the most gullible court cannot believe what the accused claim to have happened at indications.
Accused 1 also said that the 2nd accused is his acquaintance.  He however denied as claimed and testified by accused 2 that the cellphone came from him.  He also denied ever borrowing money from accused 2 and giving him the phone as payment.  In fact as the cross-examination progressed the 1st accused eventually said that there was bad blood between him and the 2nd accused.  When asked to reconcile their being acquaintances and the bad blood, he then claimed that the bad blood developed at prison custody.
Dr Sanganai Pesanai
	In his post mortem report number 526-525-2018 which was in respect of the deceased’s remains, the doctor observed the following marks of violence.
1. 2 x 1cm laceration on left temperal region
2. 3 x 1cm laceration on left parietal
3. 5 x 3; 3 x 1cm occipital laceration
4. 4 x 1cm left occipital laceration
5. Multiple abrasions with extensive haemotomas, fractured left frontal extending to right parietal margins and extreme subarachnoid haemorrhage.
The doctor concluded that the cause of death was;
a. Extensive subarachnoid haemorrhage
b. Skull fractures
c. Blunt force trauma to the head
d. Assault
There is no doubt that the attack was brutal and sustained.  We are convinced that on the fateful day the accused persons either lay in ambushes to rob anyone coming or they met the deceased and decided to follow and rob him.  In the case of that robbery, they killed him in a well-planned and coordinated attack.
Both accused are found guilty of murder with actual intent.
Sentence
The accused were aged 33 and 28 years old respectively at the time they committed the murder.  They are now 35 and 30 respectively.  Both defence counsel submitted that save for the fact that the two accused have children to look after and that they spent 2 years in pre-trial incarceration, they did not have much to submit in favour of the accused.  I must say that the 1st accused was honest enough to advise his counsel and the court that he had been convicted in 2015 even though the state had treated him as a first offender.  The court will consider that honesty.  The court also notes that the accused 1 had been convicted of a seemingly minor robbery on 23 November 2015.  In June 2018, he then committed this offence although he has ultimately been convicted more than 5 years later on 23 November 2020.
	The state has vigorously advocated for the death penalty.  This court agrees that the murder was callous and senseless.  In fact the accused persons seem to have resorted to the old fashion senseless murder where they struggled with the deceased in the dark, ganged up against him until they killed him, only to find a few almost valueless belongings on him.  Life is sacrosanct and these courts cannot simply watch when innocent people continue to lose their lives that way.  The state also stressed that the post-mortem revealed very bad injuries and possibly therefore, a brutal killing.
	But as my brother TAKUVA J said in State vs Everton Moyo HB-169-17, in order to sentence rationally, the court must have that information of the offender as a person, his character and behavior patterns, his family background, his socio-economic development, where he grew up and lived, his circle of friends and the list is endless.  The objective is to ensure that the dual goals of protecting the community and rehabilitating the offender are both fulfilled.   
	It is also considered that from recent authorities, the death penalty is more often the appropriate sentence in a case of murder in the course of robbery. The reason is clear.  One cannot know how his victim is likely to react and our young people have become so daring and fearless, exhibiting some macho conduct and killing at will.  That must stop!
	Both counsel have also pointed out that relying on the injuries revealed by a post mortem only in assessing evidence and determining the death penalty would rather be improper in the circumstances.  They urged the court that life imprisonment would meet the justice of the case.  It is for the above reasons that the accused will escape the death penalty.
	Accordingly, the accused are each sentenced to life imprisonment.



National Prosecuting Authority, state’s legal practitioners
R. Ndlovu & Company 1st accused’s legal practitioners
V. J. Mpofu & Associates, 2nd accused’s legal practitioners



