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BONGANI MKHWANANZI 

Versus

THE STATE

IN THE HIGH COURT OF ZIMBABWE
DUBE-BANDA J
BULAWAYO 16 & 25 MARCH 2021

Application for bail pending trail

T. Khumalo, for the applicant
K. Ndlovu, for the respondent

 	DUBE-BANDA J: This is an application for bail pending trial. Applicant is being charged with the crime of murder as defined in section 47 of the Criminal Law [Codification and Reform] Act [Chapter 9:23]. The allegations from which the charge of murder arises are set out in the Police Form 242, a Request for Remand Form, which states that: on the 16 January 2021, applicant in the company of three accomplices, who are at large, assaulted one Remember Moyo (deceased), with a metal object resulting in him collapsing. He was further assaulted with axes and a metal object. Nomalanga Sibanda (companion), who was in the company of the deceased was assaulted on the head with axes. Applicant and his accomplices took a handbag from deceased companion, which contained thirty grams of gold; US$1000, ZWL $3000; an Itel cell phone and personal documents. Remember Moyo died on 17 January 2021. It is alleged that applicant was positively identified by deceased’s companion during the attack. 
	
 	In support of the application, applicant filed an affidavit of evidence and a bail statement. The following facts have been placed before court: he is twenty four years old. He resides at his father’s homestead, Pioneer Village, within the jurisdiction of Chief Mabhena, Esigodini.  On 19 February 2021, he was arrested by the police on allegations of murder. He denies the charges, and he thinks his arrest is a result of mistaken identity. He has not demonstrated an inclination to abscond. He has a previous conviction for assault. 
	This application is opposed. In the main, the opposition is anchored on the following grounds: the applicant is prima facie linked to the murder, which was allegedly premeditated and committed by a group of persons acting in furtherance of a conspiracy. In addition, he allegedly went into hiding and attempted to flee from the police on his arrest. It is contended that in section 115C (2) (ii) of the Criminal Procedure and Evidence Act [Chapter 9:07], the circumstances of this case are such that it is not in the interests of justice that applicant be released on bail pending trial. Respondent relies for its opposition on the affidavits deposed to by Nomalanga Sibanda and the investigating officer, in the main, the officer contends as follows: 
1. On 15 January 2021, at around 08:45 hours, Mlamuli Ncube had a misunderstanding with the deceased Remember Moyo and Nomalanga Sibanda, whom he accused of buying gold at Ncema River at a higher price than he offered. It was during the misunderstanding that Mlamuli Ncube threatened to hire people who will kill Remember Moyo and Nomalanga Sibanda if they continued buying gold at Ncema River at high price. 
2. On the 16th January 2021, at around 08:00 hours, Mlamuleli Ncube approached the accused person Bongani Mkwananzi who was in the company of his accomplices who are currently at large, namely; Trymore Ndlovu; Godfrey Sithole and Nkosana Ncube and paid them USD$250. 00 to kill Remember Moyo and Nomalanga Sibanda. 
3. On the 16th January 2021, at around 1600 hours, the accused person Bongani Mkwananzi in the company of his accomplices who are currently at large namely; Trymore Ndlovu; Godfrey Sithole and Nkosana Ncube, secretly followed Remember Moyo and Nomalanga Sibanda, from Ncema River and caught up with them at Mzingwane River Mawabeni and assaulted them with machetes, axes and a crow bar resulting in the death of Remember Moyo. The accused person Bongani Mkwananzi and his accomplices stole thirty grams of alluvial gold, USD$900.00; ZWL 3000.00; an Itel cell phone and personal identity documents from Nomalanga Sibanda and thereafter ran away to an unknown destination. A report was made to the police at ZRP Esigodini and the case was referred to CID Gwanda for further management. 
4. Efforts to arrest the accused person Bongani Mkwananzi and his accomplices who were now leaving in the bush were immediately carried out. On numerous occasions attempts were made to arrest the accused person and his accomplices at different places within the bushes of Inyankuni and Pioneer areas with no success, as the accused person Bongani Mkhwananzi and his accomplices successfully ran away from the police. 
5. Numerous raids on various occasions with the help of the members of ZRP Support Unit were also done in the bushes of Filabusi area where accused person Bongani Mkhwananzi and his accomplices Trymore Ndlovu; Godfrey Sithole and Nkosana Ncube, had relocated to, but managed to ran away from the police. 
6. On the 19th February 2021, at around 0100 hours, information was received to the effect that the accused person Bongani Mkhwnanzi was sleeping at Smart Nyirenda’s homestead at Pioneer Village, a raid with the help of ZRP Support Unit was done. When the police arrived at the hut where the accused person was sleeping and having identified themselves the accused person bolted out of the hut a move that caused the police to fire several warning shots in the air in an attempt to stop the accused person, but the accused person kept running fast. 
7. Accused was pursued for some meters and he fell into a dish during that chase that gave the police advantage to arrest him. 
8. Accused person’s accomplices are still at large, if granted bail he is likely to team up with them and ran away.
9. The accused person is facing another charge of robbery under ZRP Esigodini C.R. 11/03/21 and C.I.D. Gwanda Dr: 04/03/21 which is also a serious offence and with this knowledge in mind accused person is likely to abscond court if released on bail.  

It is on the basis of the above facts that respondent contends that it is not in the interests of justice that applicant be released on bail pending trial.
Mr Ndlovu, counsel for the respondent contends that, in terms of section 115C (2)(iii) of the Criminal Procedure and Evidence Act [Chapter 9:07] (Act), applicant bears the burden of proof of showing, on a balance of probabilities, that it is in the interests of justice for him to be released on bail. Counsel anchors his argument on the fact that, the allegations are that the murder of the deceased was planned or premeditated, by the applicant and his accomplices. It is submitted that the allegations of planning or premeditation of the murder put this application within the realm of section 115C (2) (iii) as read with section 117 (6) (a) of the Act. It became clear during his oral submissions, that Mr Khumalo, for the applicant, could not comprehend the law in respect of the seat of the onus in a bail application where the applicant is charged with murder allegedly planned or premediated. Despite the eloquent and articulate submissions made by Mr Ndlovu in this regard, Mr Khumalo remained confused. The legislature made a distinction between cases where the onus is on the state and where it is on the accused. On the facts of this case,  and the legislative provisions referred to by Mr Ndlovu, it is incumbent on the applicant to adduce evidence which satisfies this court that exceptional circumstances exists which in the interests of justice permit his release on bail. Applicant placed evidence before court by way of an affidavit. This is permissible in bail applications. See: Moekazi v Additional Magistrate, Welkom 1990 (2) SACR 212 (O). 
The affidavit of Nomalanga Sibanda centres on the identity of the applicant as the attacker and the role he played in the attack, which resulted in the death of Remember Moyo. Mr Khumalo, applicant’s counsel argued that the version of the respondent as appears in the affidavits of investigating officer and Nomalanga Sibanda is incorrect. I note that applicant’s legal practitioners were served with the respondent’s opposing papers on the 10th March 2021. This application was heard on the 16 march 2021. No affidavit was filed to controvert the investigating officer’s version. No affidavit was filed to controvert Nomalanga Sibanda’s version.  I also note that it is trite that the strict rules of evidence are relaxed for purposes of a bail application. In general, depending on the facts before court, oral statements made by the defence and the prosecution from the bar, may be received by the court. Affidavit and oral evidence carry more weight than statements from the bar. See: Pienaar 1992 (1) SACR 178 (W) at 180 H-I. My view is that evidence challenges evidence, to attempt to challenge evidence before court by statements from the bar, carries no weight. In the result, and for the purposes of this application, the allegations made against the applicant by the investigating officer and the Nomalanga Sibanda remain substantially uncontradicted, and I have neither basis nor reason to disbelieve them. 
The contention by the prosecution is that the applicant is a flight risk. In terms of section 117(2) (a) (ii) of the Criminal Procedure and Evidence Act [9:07], the refusal to grant bail and the detention of an accused in custody shall be in the interests of justice where there is a likelihood that the accused, if he or she were released on bail, will not stand his or her trial or appear to receive sentence. In S v Dlamini 1999 (2) SACR 51 (CC) para. 53, the court said the important consideration is that there has to be a likelihood, i.e. a probability that such risk will materialise. A possibility or suspicion will not suffice. At the same time, a finding that there is indeed such likelihood is a factor, to be weighed with all others, in deciding what the interests of justice are. The court must not grope in the dark and speculate: a finding on the probabilities must be made. See: S v Dial and Another2013 (2) SACR 665 (GNP). 

Section 117(3)(b) of the Criminal Procedure and Evidence Act, says in considering whether the ground referred to in subsection (2)(a)(ii) (not stand his or her trial or appear to receive sentence) has been established, the court shall take into account; the ties of the accused to the place of trial; the existence and location of assets held by the accused; the accused’s means of travel and his or her possession of or access to travel documents; the nature and gravity of the offence or the nature and gravity of the likely penalty therefore; the strength of the case for the prosecution and the corresponding incentive of the accused to flee; the efficacy of the amount or nature of the bail and enforceability of any bail conditions; any other factor which in the opinion of the court should be taken into account. 

It has repeatedly been held that in assessing the risk of flight, courts must take into account not only the strength of the case for the prosecution and the probability of a conviction, but also the seriousness of the offence charged and the concomitant likelihood of a severe sentence. The obvious reason of this approach is that the expectation of a substantial sentence of imprisonment would undoubtedly provide an incentive to the applicant to abscond. In S v Nichas 1977 (1) SA 257 (C) 263G-H, the court said, if there is a likelihood of heavy sentences being imposed the accused will be tempted to abscond. In S v Hudson 1980 (4) SA 145 (D) 164H, the court held that the expectation of a substantial sentence of imprisonment would undoubtedly provide incentive to the accused to abscond and leave the country. In S v C 1995 SACR 639 (C) 640H, it was said that whilst the possibility of absconding is always a very real danger, it remains the duty of the court to weigh up carefully all the facts and circumstances pertaining to the case.
The presumption of innocence operates in favour of the applicant, even where there is a strong prima facie case against him. See: S v Essack 1965 (2) SA 161 (D) 162 C. But in determining the question of bail, too much emphasis cannot be placed upon the presumption of innocence. In S v Fourie 1973 (1) SA 100 (D) 101 (G) it was remarked as follows: “It is a fundamental principle of the administration of justice that an accused person stand trial and if there is any cognisable indication that he will not stand trial if released from custody, the court will serve the needs of justice by refusing to grant bail, even at the expense of the liberty of the accused and despite the presumption of innocence.” 
In casu, applicant was allegedly identified, as one of the assailants by Nomalanga Sibanda. The role he allegedly played in the attack was described in detail by Nomalanga Sibanda in her affidavit before court. In view of the above, I find that the state has a strong prima facie case against the applicant. He is facing a serious charge of murder. If convicted, he is most likely going to be sentenced to a lengthy custodial term, thus he will be tempted to abscond and not stand trial. Furthermore, the fact that applicant attempted escape from the police before arrest and before charges were formally put to him is a factor that this court will have to consider in deciding what the interests of justice are.  He was on the run from the 16 January 2021. He was hiding.  He was apprehended on the 19 February 2021, approximately a month after going into hiding.  The investigating officer gives details of attempts made to apprehend the applicant, which were defeated by his escapes. He had to be arrested at night.  Warning shots had to be fired. He attempted to escape. He ran until he fell into a dish. Such conduct does not assist a bail applicant. Again, applicant is facing another charge of robbery under ZRP Esigodini C.R. 11/03/21 and C.I.D. Gwanda Dr: 04/03/21. The cumulative effect of these facts constitutes a weighty indication that bail should not be granted.
Where there is a cognisable indication that an accused person would evade his trial if released from custody, the bail court would be serving the interests of justice by refusing bail. The liberty of an accused person would, in such circumstances have to give-way to the proper administration of justice. See: S v Dial and Another 2013 (2) SACR 665 (GNP). On the facts of this case, admitting applicants to bail will undermine the objectives of bail and the criminal justice system, it will lead to the public losing confidence in the bail system. 

Therefore, upon careful consideration of all the facts and the circumstances based on the facts and evidence before me, weighing up the interests of justice against the right of the applicant to his personal freedom and any potential prejudice because of his detention pending trial, I am satisfied that interests of justice do not permit his release from custody. There is a likelihood that he will attempt to evade trial.
In conclusion, applicant has not discharged the onus on him of showing that the interests of justice permit his release on bail. Mr Ndlovu, submitted that even if the onus was on the prosecution to show that there are compelling reasons to refuse applicant bail. On the facts of this case, it would have discharged such onus with ease. I agree. 

Disposition 

In conclusion, I find that there is a likelihood that the applicant, if released on bail, will not stand his trial.
In the result, I order as follows: the application for bail is dismissed. 
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