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	MANGOTA J: The applicant, a public company which is duly registered as such in accordance with the laws of Zimbabwe, applies for a declaratur. It premises its application on a judgment which was granted to it on 5 December, 2018 under HC 10306/18. The judgment ordered the respondent who is a natural person, to pay to it the sum of $47 593.17 together with interest theron of 5% per annum reckoned form 7 September 2018 to the date of full payment. 
Following the issuance of the court order under HC 10306/18 in favour of the applicant, the latter issued a writ of execution in terms of which an amount of ZWL 5876.38 was realised. The applicant deducted the realised sum from the judgment debt of $47 593.17 when it sued out summons for civil imprisonment of the respondent in a bid to recover from him the outstanding sum of $41 716.79.
The respondent deposited the sum of ZWL16 000 into the trust account of the applicant’s legal practitioners. He deposited a further sum of ZWL 25 717.70 into the same account making a total payment of ZWL 41 717.7. He maintained the view that he properly liquidated the judgment debt by the tender of the Zimbabwean dollars. 
	The applicant protested the propriety of the respondent’s mode of payment. It insisted that the debt was to be liquidated in United States dollars and not in the local currency which the respondent employed to liquidate his indebtedness to it. It premised its view on s 44 C(2)(b) as read with s 44 C (10)(d) of the Reserve Bank of Zimbabwe Act [Chapter 22:15]. 
The issue which I am called upon to determine is whether or not the respondent liquidated his indebtedness to the applicant when he settled the debt which he owed to it in the local currency as opposed to the United States dollars. If he did, the declaration cannot be made. If, on the other hand, he did not, the declaration may be made subject to other considerations which are peculiar to this case. 
It is evident, from a reading of the founding papers, that this is a s 14 of the High Court Act application. It is an application for a declaratur. The applicant states as much about it. He does so in para 7 of his founding affidavit. He states, in the same, that his application is one for a declaratory order.  
Paragraph 7 which is central to the case of the applicant reads: 
“7….Applicant seeks a declaratory order confirming that respondent is obliged in law to liquidate the judgment debt in foreign currency on the grounds that the judgment debt arises from local goods exported to Malawi hence it is a foreign obligation” [emphasis added].
The application cannot succeed. It cannot succeed for a variety of reasons the first of which relates to the court order which forms the basis of the case of the applicant. The order appears at page 34 of the record. It reads, in its paragraph 7, as follows: 
“the respondent to pay $47 593.17….”
The dollar sign which is pre-fixed to the figure 47 593.17 remains the guess of all and sundry. It does not state, in specific terms, if the dollars which are mentioned in the court order are Zimbabwean, or United States, dollars. That very important matter is left to conjecture.
The applicant reads United States dollars into the court order. That, however, is its reading which is the subject of debate between the respondent and it. That is a fortiori the case when the respondent reads the local currency into the same court order. 
	The above-stated set of circumstances creates a material dispute of fact. The same cannot be resolved on the papers which the parties placed before me. Even taking a robust approach of the case cannot assist in the resolution of the parties’ dispute. 
	The applicant allowed the issue which relates to the currency upon which its application rests to be left to conjecture. It left the stated matter uncorrected and unresolved from 5 December, 2018 which is the date that it obtained its judgment under HC 10306/18 to date. It offers no explanation at all for allowing it to remain unresolved for the stated duration. It, in the process, allowed its purported right, if such was/is in existence, to remain unclarified much to its detriment. 
An unclarified right can never be regarded as a clear right upon which a declartatur can be made. 
The applicant was in the driving seat when HC 10306/18 was entered in its favour. It did not move to have the unclear court order corrected for its benefit. Nor did it do so when the court drew its counsel’s attention to the same matter during submissions. All it was able to do was to persuade me to refer to the papers which it filed when it sued the respondent to recover the debt from it. It left the stated matter at that. It, in the process, moved me to deduce from its papers, that the sum which was entered in its favour could not have been anything other than United States dollars. 
Its motion which was to the effect that I should mero motu read United States dollars into the court order basing my reading on the history of the case was misplaced. The history may have been clear. However, the history per se would not have corrected the court order. It not my duty to read into the order what was not in it. 
The applicant should have made a formal application moving for the correction or clarification of the order. It should have given reasons for not having had the court order timeously corrected. It should also have shown me, by way of history of the case, that the currency of the case was nothing other than United States dollars which it is now moving me to make a declaration upon.
	The advantages of it having formally applied to correct/clarify the unclear court order could/can hardly be over-stated. The issue of the unclear court order would have been decided on the merits with the respondent having been given the opportunity to either oppose or consent to its application. The attitude of the respondent in the matter which relates to the unclear court order could not be easily wished away. That is a fortiori given the position which he has taken in regard to the manner that he proceeded to liquidate his indebtedness to the applicant.
There was, therefore, need on the part of the applicant to have made a formal application, albeit in the form of chamber one, which it should have served upon the respondent in line with the rules of court. The application would have offered a chance to the respondent to tell his own side of the story. It would also have had the matter which relates to the unclear court order decided on the merits. 
What I could not, and cannot, do was/is to sing with the applicant to the total exclusion of the respondent. His views mattered and continue to matter in the resolution of the parties’ case especially in respect of the unclear court order. I could not, and cannot, make a meaningful determination of the matter which is currently at hand without hearing the respondent. Any attempt, on my part, to do so would have been contrary to the public policy of Zimbabwe. It would have violated the audi alterum partem rule which, as is known, is a sound principle of natural justice. 
No court the world over would make a determination on the motion of the applicant without hearing the respondent. I, being one such court, cannot make a decision which adversely affects the rights and interests of the respondent without having heard him. Any right-thinking person who saw/sees me doing that would have questioned not only my bench-work but also my ability to discharge the functions of my office. 
The question which begs the answer is whether the applicant is entitled to United States dollars which the court did not grant to it on 5 December 2018 under HC 10306/18. The answer to that question is definitely in the negative. It, in short, is to the effect that it has no right to what the court did not grant to it and, if it has no such right, as the finding which I have made confirms, there is, therefore, nothing for me to make a declaration upon: MDC v The President of Zimbabwe, 2007(1) ZLR257,268 A-C. 
The logic of the above-stated matter becomes clearer than otherwise when s 14 of the High Court Act is placed into context. The section offers a discretion, which I must exercise in a judicious manner. It allows me to enquire into, and determine, the applicant’s right, if any. Where no such right exists, as in casu, no declaration can be made. A declaration which is made under such a stated set of circumstances would be a nullity. It would be null and void ab initio, so to speak. 
It is pertinent for me to mention, at this stage, that a declaratur does not concern itself with relief which is of a consequential nature. Section 14 of the High Court Act upon which the application is premised is very clear on the stated matter. It reads:
“14. The High Court may, in its discretion and at the instance of any interested person, enquire into and determine any existing, future or contingent right or obligation notwithstanding that such person cannot claim any relief which is consequential upon such determination”. [emphasis added].
It follows, from a reading of the foregoing, that an applicant for a declaratur cannot claim 
any relief which is consequential upon making of the declaration. The law prohibits it from claiming such consequential relief after the declaration has been made or upon the making of the declaratory order by the court. The words of the section which begin with notwithstanding and end with determination are relevant in the mentioned regard. They prohibit the applicant from claiming consequential relief in an application for a declaratur. 
The draft order which the applicant couched is, in a material respect, a claim for consequential relief. It moves me to declare that:
(a) The judgment debt of USD 47 593.17 which the court granted to it under HC 10306/18 is a foreign obligation which must be paid in United States dollars- and 
(b) I direct the respondent to liquidate the judgment debt in United States dollars-and 
(c) I grant leave to it to levy its costs of suit on the amount which the respondent’s legal practitioners deposited into the trust account of its legal practitioners upon agreement on the quantum with the respondent failing which the costs be based on the award given by the taxing officer. 
It is clear that, on a proper construction of s 14 of the High Court Act, the applicant cannot 
successfully move me to grant to it the relief which it is seeking. It cannot move me to grant to it relief which is of a consequential nature. That relief is evident from a reading of paragraphs 2 and 4 of its draft order. This appears at page 40 of the record. 
The law, it is trite, does not allow a litigant to approbate and reprobate. The principle is often expressed in the phrase which states that a person shall not blow both hot and cold; he shall, at all material times, maintain a position which is consistent or one which does not render itself to a confused or an inconsistent, result. It follows from the stated matter that  where he blows both hot and cold, he has no one but himself to blame when a decision which adversely affects him is arrived at by the court. 
	The applicant blew both hot and cold in this application. It received part-payment of the debt in the local currency of ZWL 5876.38 which the Sheriff raised through his sale of the respondent’s property. Reference is made in the mentioned regard to Annexure Z which the respondent filed with its consent during submissions. It acknowledged the realised sum and reduced the respondent’s indebtedness to it by the stated sum of money. 
	The applicant did not remain consistent in its position towards liquidation of the debt by the respondent. Its conduct of accepting part-payment of the debt in the local currency and demanding that the remaining part of the debt be paid in United States dollars betrays its inconsistency. It cannot explain the predicament which it created for itself in any meaningful way.  
	The argument which the respondent pursued in the context of the above-stated matter cannot be said to be without merit. He insists, in my view correctly, that the applicant, by its conduct waived the right to insist on payment being made on the basis of the United States dollar currency. He submits that it waived its right to receive payment in United States dollars. 
	I have no difficulty in accepting the position which the respondent is taking of the matter. A fortiori when the applicant accepted the local currency tender from the Sheriff for Zimbabwe and proceeded to deduct the accepted tender as part payment of the debt. Its conduct is in sync with what the court stated ibn Chidziva & Ors v Zimbabwe & Steel Co. Ltd, 1997 (2) ZLR 368 (SC) wherein it remarked that:
“When a person entitled to a right knows that it is being infringed, and by his acquiescence leads the person infringing it to think that he has abandoned it, then he would, under certain circumstances, be debarred from asserting it.”
DUMBUTSHENA CJ elaborated on the principle which I have cited in the foregoing paragraph in Barclays Bank of Zimbabwe Ltd v Binga Products (Pvt) Ltd 1985 (3) SA 1041 (25) at 1049B-E wherein, quoting the words of Lord Denning MR at 140 a-c, he said:
“The principle of waiver is simply this, if a party by his conduct, leads another to believe that the strict rights arising under the contract will not be insisted on intending that the other should act on that belief, and he does act on it, then the first party will not afterwards be allowed to insist on the strict legal rights when it would be inequitable for him to do so ... the one who waives his strict rights cannot afterwards insist on them ... There are cases where no withdrawal is possible. It may be too late to withdraw or it cannot be done without injustice to the other party. In that event, he is bound by the waiver. He will not be allowed to revert to his strict legal rights. He can only enforce them subject to the waiver he has made”.  (emphasis added)

The dictum which the court was pleased to enunciate in the Barclays Bank of Zimbabwe Ltd case is, in many respects, relevant to this application. That the applicant led the respondent to believe that it was not objecting to being paid in the local currency requires little, if any, debate. Its acceptance of the proceeds of the Sheriff’s sale of the respondent’s goods speaks volumes in support of the stated manner.
The Barclays Bank of Zimbabwe Ltd case acknowledges certain limited circumstances where a litigant who has waived his strict legal rights may withdraw the waiver and insist on enforcing his rights. He may, as the case states, on occasion, be allowed to revert to his strict legal rights for the future by giving reasonable notice in that behalf or otherwise making it plain by his conduct that he will, thereafter, insist on them (See Tool Metal Manufacturing Co. Ltd v Tangsten Electric Co Ltd [1955] 2 ALL ER 6587). There are, however, instances where, as the case correctly puts it, he cannot withdraw the waiver at all without doing injustice to the other party.
The question which begs the answer in casu is whether or not the applicant can withdraw the waiver which it granted to the respondent on or around 1 August 2019. The answer to the question is simple and straight forward. It cannot. It cannot withdraw the waiver because:
(a) it received proceeds of the Sheriff’s sale of the respondent’s goods in August 2019 and
(b) it only wrote demanding that respondent should liquidate his indebtedness to it in United States dollars on 19 December 2019 which is four consecutive months after the event.
Reference is made in the mentioned regard to Annexure E as read with Annexure F which appears at p 37 of the record.
The applicant does not profer any reason for the delay which occasioned its purported protest in respect of the mode of payment which the respondent employed in liquidating his indebtedness to it. So silent was its acquiescence to the mode of payment of the debt that the respondent was, by its conduct, encouraged to liquidate the entire debt in the local currency and not in United States dollars which mode it preferred for the liquidation of the debt.
The applicant, it is evident, accepted that the debt could be paid off in the local currency. As the circumstances of the case indicate, it cannot now be allowed to revert to a position where it is allowed to insist on enforcing the right which it waived. A fortiori when the respondent has already paid the debt in full. It cannot be allowed to unwaive what it waived as doing so would visit the respondent with an injustice. It is, accordingly, bound by the waiver which it extended to the respondent. It can, under the stated set of circumstances, only enforce its right subject to the waiver which it made.
The applicant rests its argument in regard to the manner in which the respondent liquidated his debt on CDI Forms which it attached to the application. These appear at p 15 of the record. They are marked Annexure C. It insists that the forms ensured that its product – tea – was exported to Malawi and that a declaration of the exportation of the product was made. It avers that, because it exported the product to Malawi through the respondent, it was and/or is required to repatriate the export earnings to the Reserved Bank of Zimbabwe in foreign currency.
The respondent challenges that submission of the applicant in the above-mentioned regard. He queries the legal instrument which authorises the Reserve Bank of Zimbabwe to demand that export earnings of the year 2018, which is the year that the parties concluded the contract between them, be repatriated in foreign currency when the United States dollar rate as measured against the local currency rate was valued at 1:1. He challenges the applicant’s assertions which are to the effect that the Reserve Bank of Zimbabwe insisted that repatriation be made in foreign currency.
The submissions of the respondent in regard to the issue of the CDI Forms would appear to hold. A fortiori when regard is had to the fact that, during the time of the issuance of the forms, Zimbabwe was still in the multiple currency form of paying for goods and services. 
CDI forms which appear at pp 16 and 28 of the record fortify the view which I hold of the matter. The two forms show, in a clear and unambiguous manner, that payment arrangements were at the one United States dollar to one Zimbabwe dollar rate and/or vice versa. 
At any rate, the CDI forms upon which the applicant rests its case do not relate to the respondent. They relate to the applicant as an exporter of its product. The argument cannot, therefore, be used against the respondent. It, to all intents and purposes, refers to the applicant which exported its product to Malawi. The argument which it hinges on the CDI Forms is, therefore, without merit.
Whether or not the contract which the applicant and the respondent concluded between them on 1 January 2018 gives rise to a foreign obligation remains a matter for debate. The applicant does not state the jurisdiction under which the contract was concluded. All it does is to state, without any substantiation, that the contract gives rise to a foreign obligation. It does not make any attempt to offer a definition of the phrase foreign obligation. It leaves that matter to conjecture.
The assumption which I make of the matter is that the applicant and the respondent concluded the contract in Zimbabwe and according to the laws of Zimbabwe.
If my assumption is correct, which I opine it is, the contract cannot give rise to a foreign obligation as the phrase is understood from a reading of precedent. It creates a local obligation which has an element of a foreign component in it. The foreign component cannot override the main contract which the parties concluded between them on 1 January 2018. That contract, and not its sub-contract, defines the meaning and import of the debt. It defines if the obligation is foreign or local.
It is trite that a contract which is concluded by Zimbabweans in Zimbabwe and according to Zimbabwe’s laws cannot give rise to a foreign obligation. It is governed by the laws of Zimbabwe in all aspects of it. A party may make an effort to force it into what it is not as the applicant is attempting to do in casu. Its effort may not, however, see the light of day.
The case of Breast Plate Services (Pvt) Ltd v Cambria Africa PLC, SC 66/20 which the applicant made reference to in its heads sums up the correct position of this application, the meaning and import of the phrase foreign obligation in particular. It stresses that the meaning of the phrase which is not defined in Statutory Instrument 33 of 2019 or in any other relevant legislation must be determined by the factual circumstances of the parties and the material substance of the transaction that they have entered into. 
The factual circumstances of this case show, in a glaring manner, that the debt which was/is due to the applicant from the respondent does not give rise to a foreign obligation. They show that the obligation is a local one and that it must be treated as such. The respondent confirms the observed position in paras 16, 17, 18 and 19 of his heads: These read:
“16	... there was no payment that was due to a foreign resident nor a foreign entity in the relationship between the applicant and the respondent.
17	the amount to be repatriated was to be received into a multi-currency set up at the rate of 1:1. The institution receiving the funds was the central bank, which has the ability to retrieve USD from whatever mode of payment that was made. ...
18	The declaration of export earnings in itself would not, in the least, qualify any further suggestion that the obligation to pay from the proceeds of such earnings would be a foreign obligation.
	The question to be answered will be what is foreign about payment from export earnings and the nature and character of the individual to be paid must be clearly exposed”.

The submissions of the respondent in the abovementioned regard are buttressed by the dictum of the Supreme Court when, in its pleasure, considered as well as determined the case of Zambezi Gas Zimbabwe (Pvt) Ltd v Barber (Pvt) Ltd, SC 2/20. The cited case settled the law which relates to payment of debts in either the United States dollar or the local currency. It states, in a clear and unequivocal language, that all debts which arose from obligations which were created before the effective date of 22 February 2019 shall be settled in the local currency at the rate of 1 United States dollar to 1 Zimbabwe dollar. The only proviso which the court was careful not to ignore was/is that the debt must have been expressed in United States dollars at the time the contract was concluded for the principle which it laid down in the Zambezi Gas Zimbabwe case to apply.
Given that the applicant and the respondent concluded the contract between them on 1 January 2018 and, therefore, before the effective date of 22 February 2019, the principle which the Supreme Court was pleased to enunciate in the Zambezi Gas Zimbabwe case remains applicable to the parties’ case. A fortiori because the payment of the debt was, as at the time of the contract, made to be paid in United States dollars. The case of the parties is, therefore, in sync with the remarks of the Supreme Court. It cannot be considered outside the parameters of the stated case.
The applicant, it is my considered view, failed to discharge the onus which rests upon it. It did not prove its case on the balance of probabilities. Its application is, in the result, dismissed with costs.
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