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JOB SIKHALA
versus
THE STATE


HIGH COURT OF ZIMBABWE
CHITAPI J
HARARE, 22, 26 and 27 January 2021 & 1 February 2021

Appeal against the magistrate decision to deny applicant to bail in terms of s 121 (1) (b) of the Criminal Procedure & Evidence Act [Chapter 9:07] as read with s 6 (1) of High Court Bail Rules, 1991

J Bamu with H Nkomo, for the appellant
A Muziwi with R Chikosha, for the respondent


	CHITAPI J: On 11 January 2021, the appellant appeared before the Regional Magistrate at Harare on initial remand on allegations of contravening s 31 (a) (1) of the Criminal Law (Codification & Reform) Act [Chapter 9:23]. In the alternative it was alleged that the appellant contravened s 31 (a) (iii) of the same Act. The wording of the two provisions read as follows:
	“31 Publishing or communicating false statements prejudicial to the State
	Any person, who whether inside or outside Zimbabwe—
(a) Publishes or communicates to any other person a statement which is wholly and materially tales with the intention or realising that there is a real risk or possibility of– 
(i) Inciting or promoting public disorder or public violence or endangering public safety; or
(ii) ---
(iii) Undermining public confidence in a law enforcement agency, the Prisons and Correctional Services or the Defence Forces of Zimbabwe
(iv) ---
shall be guilty of publishing or communicating a false state prejudicial to the State and liable to a fine up to or exceeding level fourteen or imprisonment for a period not exceeding twenty.”

	Appellant mounted a sustained challenge to the prosecutor’s application to the court a quo to have the appellant placed on remand. The appellant’s counsel has in this appeal filed the record of proceedings in which is recorded the challenge to the placement of the appellant on remand. It contains the investigating officer’s evidence wherein the issue of the adequacy of the factual allegations to warrant placement of the appellant on remand and his suitability as a candidate who qualifies to be granted bail were canvassed. The appellant was placed on remand despite his sustained challenge. He was also denied bail. It is against the above background that the appellant has now petitioned this court on appeal against the denial of bail by the Regional Magistrate.
	As part of the background to the application, it is necessary to state the factual allegations on which the placement of the appellant on remand was premised and the remand granted. I restate the allegations as they appear on the Form 242 (Request for Remand Form)
	“Allegations
	On a date unknown to the prosecutor but between 5 January 29012 (sic) and January 2012 (sic)
while in Zimbabwe, accused published or communicated to members of the public through his face book account namely Job Wiwa Sikhala a statement which is false or materially false. The accused published the following statement
‘This monstrosity in our country must come to an end. People are already suffering through a mirage of problems and you just take your button stick and kill a 9 months child. We have reached a boiling point. This year igore rezvimbokoma. Wait and see. I swear with my dead mother’
By making this statement, the accused intended to incite or promote public disorder or public violence thereby endangering public safety or remove public confidence in a law enforcement agency, that is to say the Zimbabwe Republic Police.”

As already indicated, the Regional Magistrate denied the appellant bail following a consideration of the submissions by the appellant’s counsel, State counsel and evidence of the investigating officer. The Regional Magistrate’s judgment shows that he noted that the appellant was a legal practitioner and Member of Parliament. The judgment gave more detail to the allegations in the Form 242 and stated that; 
“The accused was arrested by the police on allegations of having published on his Face Book platform, an article which alleged that a member of the ZPR had fatally assaulted a child with a button stick---”

	The allegations in the request for remand form in as far as the content of the state allegedly published by the appellant are different from the what the Regional Magistrate stated in his judgment. In particular, there is no reference to a “member of the ZRP” having fatally assaulted a child with a button stick. The issue of the inconsistency or anomaly between the State allegations and what the Regional Magistrate stated is not one I can resolve. It has a bearing on the relative strength of the State case at trial. It also reveals an error of fact in the Regional Magistrate’s assessment of the factual allegations as set out in the Form 2423 as drafted which he accepted and informed him inter alia with other factors to deny the appellant bail.
	In denying the appellant admission to bail, the Regional Magistrate was not persuaded by the State’s submission that the appellant would abscond trial. He determined that the appellant presented himself to the police and enquired from them whether they had any case against him for which they intended to arrest him. The police advised him that he was not a wanted person. The Regional Magistrate to use his words stated as follows on risk of abscondment—
“Clearly a person bent on fleeing from arrest would not present himself to the arresting agents whom he must logically be seen running away from. This ground has not been established at all and is baseless.”

I have deliberately taken note of the above finding because in my view, a finding that an accused person who has applied for will not likely abscond but will stand his trial is a key consideration in bail applications. Since the law entrenches the right of every arrested or detained person to be presumed innocent until proven guilty, where there are no fears that the person who is arrested or detained is likely to abscond trial, this factor must in the absence of other factors which in law should be considered in bail application, weigh heavily in favour of the grant of bail.
The Regional Magistrate denied the appellant on one ground. In this regard, I find it necessary for the avoidance of doubt to quote what the Regional Magistrate stated—
“The State further submits that the accused has reoffended whilst on bail on another matter. Accused literally boasts that ever since 2020 he has been arrested over 65 times hence this single pending matter must be ignored. In s 117 (2) the Code lists factors which if found proved will amount to compelling reasons, and upon which but can be refused. Among those factors listed is the fear by the State of accused’s alleged propensity to reoffending whilst on bail. Allowing bail to a person who has demonstrated a repetitive disposition to offending afflicts on the proper functioning of the bail system. Preventing reoffending while on bail is a valid purpose promoting the functioning of the bail system. Like I stated accused boasts of over 65 arrests in a very short space of time. Whilst there is a brighter side that he has never absconded, there is also the darker side where the public expects all to respect the law and bail law frowns at such conduct.

I accordingly find that the ground upon which bail is being opposed has been established. The law clearly says that where such has been established, a compelling reason is made and upon it bail can be refused.

Bail is accordingly refused and accused to wait for his trial whilst in custody.”

The issue in the appeal before me is to determine whether or not the Regional Magistrate erred in law or fact or both or was otherwise misdirected in coming to the decision to deny the appellant bail. The bail appeal documentation is not unexpectedly voluminous. I say “not unexpectedly” because even before the Regional Magistrate, the combined challenge to placement of the appellant on remand and bail application was protracted. The record is quite voluminous for a bail application in which the primary ground to oppose bail was the likelihood that the appellant would reoffend if granted bail. The appellant argues in this appeal that the Regional Magistrate was misdirected to deny him bail on the ground that the appellant had a propensity to commit further offences. The Regional Magistrate expressed it as—
“... the fear by the State of the alleged propensity to reoffend whilst on bail...”

The Regional Magistrate also made a factual finding that the appellant had demonstrated a repetitive disposition to offending. On this aspect, there would have to be evidence placed before the court that the appellant offended before. The expression offended before is misleading. The correct consideration should really be “a propensity to commit an offence.” The terms of the provisions of s 117 (1) and (2) of the Criminal Procedure & Evidence Act, provides as follows: 
“117 (1) Subject to this section and s 32 a person shall be released on bail unless the court finds that it is the interests of justice that he or she is detained in custody.
(2) the refusal to grant bail and detention of an accused person in custody shall be in the interests of justice where one or more of the following grounds are established
(a) where there is a likelihood that the accused if he or she is released on bail will–
(i)	endanger the safety of the public of any particular person or will commit an offence in the first schedule.
(ii)	not stand his or her trial or appear to receive sentence, or
(iii)	attempt to influence or intimidate witnesses or to conceal or destroy evidence, or
(iv) undermine or jeopardize the objectives or proper functioning of the criminal justice
system including the bail system
(3)	where in exceptional circumstances there is a likelihood that the release of the accused will disturb the public order or undermine public peace or security.”

	In providing that the accused shall be released on bail unless it is in the interests of justice to deny bail, the legislature in effect intended that bail should be granted as the norm and its refusal the exception. Therefore, it is imperative that the exception is established. The specific ground (s) on which bail is denied must therefore be set out by the court. The Regional Magistrate based the bail denial decision upon the finding that the appellant had a propensity to reoffend. In essence what the ground entails is that the accused must be shown to be a serial offender. The relevant provision of the law being subs (2) (a) (1) of s 117 of the Criminal Procedure and Evidence Act, refers to a likelihood of the accused committing an offence in the First Schedule if admitted to bail. Bail may therefore be refused where the likelihood to commit a First Schedule offence is established. It is thus not sufficient to establish that there is a likelihood that the accused may commit other offences. The court should specify the offence (s) which the accused is likely to commit and to make a further finding that the offence (s) concerned fall within the First Schedule. The First Schedule Offences are “any offence” which provides upon conviction, a sentence of six months or more and may be imposed without the option of a fine and any conspiracy, incitement or attempt to commit any such offence. The Regional Magistrate made a generalized finding that the appellant had a propensity to reoffend whilst on bail and ended there. The Regional Magistrate was misdirected on the law in this regard. He was required to state the offences (s) which the appellant was likely to offend and to make a finding that the offence (s) which the appellant was likely to commit fell within the First Schedule. The Regional Magistrate did not therefore properly apply the law to the facts.
	The facts which the Regional Magistrate relied upon were that the appellant had committed the offence in casu whilst he was on bail. He also made an adverse finding that the appellant had boasted that he has been arrested on sixty-five occasions in 2020. With respect to the Regional Magistrate, the boasting of sixty-five arrests by the appellant was nothing but a boast. A boast is an act of speaking with pride and self- satisfaction. The bragging by the appellant of the sixty-five arrests was not particularized. It was therefore nothing but an extravagant self -praise which was empty and hollow. The Regional Magistrate fell for the trap and considered adversely the empty boasts which he found to be an irritant or offensive which is a normal reaction by an unimpressed person to a boast. The evidence led did not establish the sixty-five arrests or what became of them. What is however clear is that the arrests if ever they happened did not result in the appellant being brought to court. If a person is arrested by the police and released without charge and/or court appearance, then it would amount to a misdirection to treat the arrest and release episodes without charge or court appearance as a ground to deny an accused person bail. It is not the function of court to act as an extension of the police service to punish the appellant because he is a frequent arrestee who however is not charged. Such circumstances do not establish a propensity to commit further offences or to reoffend as the Regional Magistrate expressed himself.
	In regard to propensity to commit an offence listed in the First Schedule, subpara (iv) of para (a) of subs (3) of the Criminal Procedure and Evidence Act provides that the court should consider
“any disposition of the accused to commit offences referred to in the First Schedule as evident from his or her past conduct”

	A disposition is a tendency. Such tendency cannot therefore be established by the accused’s boast that he was arrested several times. What the court considers is the accused’s history as a law breaker. The history must be placed before the court because the court acts on evidence not empty boasts. Ordinarily the court considers the accused’s previous convictions or as provided for in subpara (v) of para (a) of subs (3) of s 117 of the Criminal Procedure and Evidence Act and determines whether there has been established
	“(v)	any evidence that the accused previously committed an offence referred to in the First 		Schedule as evident from his or her past conduct”

	The court’s knowledge of an accused’s past conduct refers to conduct for which the accused would have been brought before the court. The court cannot under this ground for refusal to grant bail pry its eyes and ears into what will have taken place outside its doors. In any event there must be evidence led to prove the accused’s conduct and an accused’s boasts standing alone without substantiation would not constitute such evidence.
	The accused’s history which was before the court was that he was on bail in case No. ACC 97/20 for the offence of incitement to commit public violence as defined in s 187 (a) as read with s 36 (1) (a) of the Criminal Law (Codification and Reform) Act [Chapter 9:23]. It is a finable offence and also attracts a prison term not exceeding ten years or both a fine and imprisonment. Therefore, the appellant should as far as his disposition to commit offences referred to in the First Schedule have been treated as a person without previous convictions but having one pending case. The question then was. 
	“Does the fact that the appellant has a pending case for which he is still to be tried and therefore 	presumed innocent until proven guilty, evidence or proof of a propensity to commit offences 	referred to in the First Schedule?” 

The answer in my judgment is a no.

	In the case of AG v Siwela SC 20/17, the learned Chief Justice CHIDYAUSIKU discussed the subject of how the likelihood of an accused to commit similar offences whilst on bail is treated. I should however caution here and repeat my observations that the Criminal Procedure and Evidence Act does not speak to commission of “similar offences whilst on bail” It speaks to commission of First Schedule offences. The distinction is important because if one limits the consideration to “similar offences”, the interpretation becomes narrower in scope that what the legislature intended. In fact, the net of offences is very wide and open in that any offence which the accused was convicted of should be considered subject to the single qualification that it must be a First Schedule offence. The learned Chief Justice referred to the cases of R v Phillips (1947) 32 CR App 47; S v Fourie 1973 (1) SA 122 (D); AG v Phiri 1987 (2) ZLR 33 (H) and S v Rudolph 2010 (1) SALR 262 (SC)
	The learned Chief Justice then stated:
“An analysis of the case law set out above will show that the principles that govern admission to bail of an accused who is alleged to have a propensity to commit similar offences whilst on bail may be summarized as follows:
(a) 	the credibility and substance of the evidence establishing the propensity to commit similar offences
	(b)	the offences must be of a similar nature in their essential elements
	(c)	the offences need to be more than one or two, and
	(d)	the accused is incorrigible or unrepentant

Once the state has established the above, the onus shifts to the accused to show that there is no likelihood of the accused committing similar offences and that the interests of justice would not be prejudiced by his admission to bail.”

	The Regional Magistrate was not properly directed by the principles set out by the Chief Justice in the Siwela case. He accordingly erred in as much as he did not even consider whether or not the appellant would commit offences in the First Schedule. He equally did not consider that there had to be more than one previous commission of the similar offence.
	The Learned magistrate having misdirected himself, this court is at large to interfere with the decision taking into account the circumstances of the case as appears from the record of proceedings in the court a quo. I have already commented on the strength of the State case and will not repeat myself. The allegations as framed are arguable as to whether or not the accused is guilty of the offence charged. The appellant as noted by the Regional Magistrate is a practicing legal practitioner in the courts and tribunals of Zimbabwe where legal practitioners may appear. He is also a member of Parliament. He may have boasted of having been arrested sixty-five times in one year but that is an irrelevant boast which unfortunately wrongly influenced the Regional Magistrate to deny the appellant bail. The Regional Magistrate accepted that the appellant would not likely abscond trial.
	Mr Bamu for the appellant submitted that other accused persons, namely Hopewell Chin’ono and Fadzai Mahere who were charged with similar offences were granted bail and that the appellant should have been treated equally. I however found the submission by Mr Papfuwa to be correct as far as the application of the equality of treatment of accused persons charged with the same offence is concerned. He submitted that the appellant was not jointly charged with any one of the two persons who have since been granted bail. I agreed with Mr Mapfuwa because since the appellant was not co-charged with the two, it could not be inferred that the circumstances of the cases of those two were similar to those of the appellant. The equality of treatment principle applies to co-accused person as laid down in the cases of S v Hotriat & Anor 2001 (2) ZLR 225 and S v Kisimusi Dhlamini HH 57/12. The mere fact that the charge which was preferred against Chin’ono and Mahere was similar to the one faced by the appellant does not justify equality of treatment. There was no misdirection by the magistrate in this regard. The appellant was properly considered individually and separately.
	In the absence of evidence that the appellant is likely to abscond trial or that he has a propensity to commit First Schedule or similar offences, there would be no cogent ground to deny the appellant admission to bail. The boast by the appellant on past arrests shows nothing compelling as a ground for which bail may be refused. There was clearly no relevance of this boast to the grant or denial of bail.  With respect to the appellant, the boast only presents a picture of the maker as a babbler, talkative blabbermouth who volunteered irrelevant information which unfortunately did not sit well with the Regional Magistrate to the appellant’s detriment as bail was then denied.
	The conclusion I have reached upon a due consideration of the circumstances of the case and all factors which are proper to consider in bail applications is to allow the appeal and to make the following order:
(a)	The order of the Regional Magistrate to deny the appellant admission to bail in case No. HRE P 365/2021 on 15 January, 2021 is hereby set aside and in its place, the following order is substituted:
	(b)	The accused is admitted to bail pending trial on the following conditions:
		(i)	The accused shall deposit $25 000 with the Clerk of Court, Harare 				Magistrates Court
		(ii)	The accused shall reside at House No. 569 Mutsanayi Street, St Mary’s 			Chitungwiza until the matter is finalized
(iii)	The accused shall report at St Mary’s Police Station once weekly on Fridays between the hours 0600 and 1800.
		(iv)	The accused shall not interfere with witnesses, evidence and police 			investigations.




Mbidzo Muchadehama and Makoni, appellant’s legal practitioners
National Prosecuting Authority, respondent’s legal practitioners



