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TSANGA J: The applicant approached the court on the 8th of January 2021 under the auspices of s 85 (1) (a) of the Constitution which permits any person acting in their own interest to approach a court alleging that fundamental rights have been violated. This approach was on an urgent basis. The application was against the Minister of Health as the first respondent and as the alleged primary violator of the rights complained about. The other respondents, namely, the Minister of Home Affairs, the Minister of Justice, Legal and Parliamentary Affairs, and, the Attorney General, were also cited but only in their official capacities. The applicant essentially sought a provisional order setting aside the Public Health (Covid -19) (Prevention, Containment and Treatment) National Lockdown (No 2) (Amendment) Order of 2021, Statutory Instrument 10 of 2021. Its effect is to impose a national lockdown of 30 days and a stay at home order. It also prohibits during this time gatherings and imposes a 6 a.m. to 6 p.m. curfew. Business hours are also specifically limited. 
A brief background to the present statutory instrument is necessary in order to fully grasp what was the context of applicant’s application and the purported urgency. On the 11th of March 2020, the World Health organization (WHO) declared covid–19 to be a global epidemic. It remains so declared. The Minister of Health in turn then issued the Public Health (COVID-19 Prevention and Containment) Regulations, 2020 Statutory Instrument 77 of 2020 hereinafter referred to as SI 77 of 2020. It declared Covid-19 as a formidable disease in terms of s 64 of the Public Health Act Chapter 15:17.
In terms of s 3(2) of SI 77 of 2020, the declaration of covid as a formidable disease had effect until the 20th of May 2020 unless extended by general notice in the Government Gazette. This could be for a month at a time. The objective of the regulations was to also enable the implementation of measures to prevent, contain and treat the incidence of covid-19. Section 8 in particular empowered the Minister of Health to issue orders in relation to containment. Stemming from this, the Minister indeed issued extensive regulations under statutory instrument 200 of 2020, hereinafter referred to as SI 200 of 2020. It is these regulations that the present statutory instrument referred to as SI 10 of 2021, sought to amend in terms of limiting gatherings, imposing a curfew and curtailing business hours among others.
The applicant’s contention was that the present directive is unconstitutional in that it violates s 134 of the Constitution which deals with subsidiary legislation and the scope of Parliament to derogate its powers in relation to subsidiary legislation. Applicant’s core argument was that the Minister did not have power to make such subsidiary legislation as he purported to do so outside the specifications of the parent Act, namely, the Public Health Act [Chapter 15:17]. In particular, the decision to promulgate the public regulations and implement them without Parliamentary oversight is what was said to be unconstitutional and to be contrary to s 134 of the Constitution. The lockdown was also said to have imposed restrictions on civil liberties without the attendant declaration of covid-19 as a formidable disease in terms of s 64 (1) (a) of the Public Health Act. Moreover, the present statutory instrument was said to be illegal for the reason that it was premised on SI 77 of 2020 which expired in May 2020 and was never renewed. 

The violation and harm was said to be ongoing hence the urgency of the matter. Moreover, the directive was said to infringe on other fundamental constitutional rights such as equality and non-discrimination, freedom of assembly, freedom of trade, occupation and profession, freedom of movement, the right to education, and the right to health and freedom to administrative justice among others. The interim order sought was the immediate suspension of the SI 10 of 2021 pending the return date. In particular, the violations of the fundamental rights outlined would be considered on the return date.
Timing in bringing an application on the urgent roll as well as the likelihood of harm to be suffered are both key elements for consideration on urgency. Much of the urgency stemmed from the harm that was likely to be suffered arising from the claim that the statutory instrument putting in place the current lockdown was an illegality. Timing was also said to be key in that each day was passing under an illegality and that the applicant had acted swiftly to challenge this state of affairs.
Once a matter is placed before the judge in terms of Order 32 Rule 244, it is important to note that the judge has a discretion on whether or not to call the parties when deciding whether or not to treat the matter as urgent. Urgency gives it priority preference from the ordinary roll. 

Upon reading the certificate of urgency and perusing the application as a whole, my immediate conclusion was that the matter was not urgent and could be heard on the ordinary roll. WHO’s declaration of the disease as an epidemic remained firmly in place. Throughout various parts of the globe the epidemic continues to wreak havoc with lockdowns being resorted as an effective though radical measure of containment. The non-urgency rested on the fact that with Covid-19 having been with us for more than a year, rather than waning infections in Zimbabwe were in fact alarmingly on the increase. I therefore ruled on the 12th of January 2021 that the matter was not urgent and removed the matter from the urgent roll. 

With applicant not being satisfied with this finding on non-urgency, materially these sentiments on the context of this conclusion were communicated to the applicant’s lawyers. The applicant nonetheless insisted on a hearing on urgency relying on cases such as Edzai Kasinauyo v ZIFA HH 279/16 and Church of the Province of Central Africa v Diocese Trustees of Harare 2010 910 ZLR 346 (H) that the endorsement that the matter is not urgent had been made on consideration of papers without hearing any oral arguments.
For consistency with the line of High court matters referred to, I agreed to hear the parties and directed that the respondents be served and that their views on urgency be placed before me. The earliest I could grant the request for these oral submissions was the 27th of January 2021 as by that time I was effectively on quarantine as a result of having been in close contact with relatives who had died from covid-19. Whilst applicant’s counsel wanted this matter on urgency on which I had already made a pronouncement to be placed before a different judge, I insisted on adhering to health protocols and on giving them an ear thereafter. 

By the 27th of January the Chief Justice had issued Practice Direction No 2 of 2021 permitting urgent applications to be dealt with on paper without the need for appearance. This was again in light of the escalation in the number of covid-19 infections and deaths that had besieged the country. Suffice it to say that the arguments on urgency are therefore being dealt with as per the submissions and heads of argument filed by the applicant and the respondents, the latter being represented by the Civil Division of the Attorney General’s Office. 
The applicant’s core arguments remain as highlighted vis-a-vis the infringement of basic rights; the fact that the regulations had been passed without parliamentary scrutiny; the imposition of the lockdown without a declaration of state of emergency; the supposed overreaching on the part of the first respondent in making subsidiary legislation outside the parent Act; failure to provide a social security cushion for those in need. With most people being self-employed, applicant emphasizes that most people will starve hence the time sensitivity in the relief sought. The argument is also that the matter was brought as soon as the need arose in that the regulations had been passed with effect from the 3rd of January 2021 whilst the urgent matter was brought on the 8th of January once a detailed perusal had been completed. Applicant also emphasizes the time he has personally lost sitting in his house failing to transact. He emphasises the priceless nature of his freedom. He further stresses that the declaration of covid-19 as a formidable disease expired on 20 May 2020 in terms of SI 77 of 2020 and that there has been no subsequent declaration of a state of emergency. He says his application is based on a clear right and injury being committed. 

The respondents’ arguments on urgency are that the application is frivolous and vexatious in that the issue of imposing national lock downs is not only a Zimbabwean issue but a global one. Moreover, the measures that have been put in place by the first respondent in particular are said to be measures designed to curb the spread of the virus. At the time of the submission of the respondents’ heads of argument on urgency, on the 29th of January 2021, 32 648 cases of covid-19 had been recorded countrywide with 1160 deaths at 28th of January 2021 as per annexure attached by the respondents’ counsel. Most of the people had died in the very short period since December to date. 
Having analyzed both submissions, I still stand by the ruling that the matter is not urgent and can be dealt with on the ordinary roll. On the face of it, without necessarily delving into the merits save as has become is necessary to make this point, the Minister’s directive accords with the principle of legality for a number of reasons. The thrust of applicant’s argument on urgency arising from illegality lends itself to an immediate counter standpoint on the role of the executive in emergency situations even without a declaration of emergency and the curtailed freedoms that necessarily come with it. It is in the very nature of a government and the executive to make those decisions that will save people’s lives. I say this in view of the recognition in political as well as legal theory of the fact that a state can respond outside strict confines of the law in times of urgent need. I quote: 

“Here the classic text remains John Locke’s Second Treatise of Government. Locke extolled the virtues of the rule of law – of the advantages to liberty of life under ‘settled standing’ legislated rules common to all in contrast to ‘the uncertain, unknown, arbitrary will of another man’. But he also insisted that in emergencies the government had to have a prerogative or legally unconstrained power to ‘act according to discretion, for the public good, without the prescription of the law, and sometimes even against it.’”

In other words, there are circumstances where neither the legislature nor the judiciary is in a position to react as swiftly as the executive in an emergency. It is indeed also the first respondent as Minister of health who has the necessary information and the capacity to act decisively and quickly in dealing with the issue at hand which is the deadly escalation of Covid infections and deaths. There is every good reason to defer to the executive’s decision herein as they are the ones with firsthand information on what is happening nationwide which has resulted in the country wide lockdown. From grounded realities, this to me seems to be a case in point where the first respondent has reacted in bringing about the lockdown for the safety of the people. 

To bolster the finding of non-urgency, there is no doubt that on the ground the cases of covid deaths and infections have escalated if the daily published numbers are to go by. The first respondent has a basis for calling for the lockdown in the manner that he did but applicant is free to argue and show otherwise on the ordinary roll. 
In addition, s 86 (2) (b) is also critical in addressing the question of urgency or the lack of it in this matter. It permits the limitation of rights in the interests of public safety and public health among other grounds. It is therefore not immediately clear how a statutory instrument aimed at containing the spread of a clearly contagious disease can be said to be ultra vires the constitution. This is more so given the state’s fundamental duty to protect the right to life. Lockdown measures though extreme in their effect have been adopted globally as one of the more effective ways of containing the virus spread more so in countries with strained health facilities. 
Also, the fundamental rights violations of rights that the applicant talks about are not part of the provisional order but are for the return date pointing to the fact that though important, these are issues that cannot and should not be dealt with in a cavalier fashion. These are issues that call for expert opinions and researched data. Covid-19, according to the experts, will be with us for a long time. There is ample time to deal with issues of social security measures thoroughly and from an informed perspective on the ordinary roll. 
Accordingly, the ruling issued on the 12th of January 2021 remains that the matter is not urgent and the matter is removed from the urgent roll.

Mundia & Mudhara, applicant’s legal practitioners
Civil Division of the Attorney General’s Office: respondents legal practitioners
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