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CHINAMORA J: 
Introduction
On 4 June 2020 and 21 September 2020, I heard argument in relation to an application by Goldlock Industries (2003) (Pvt) Ltd (Under Liquidation) for a declaratory order and reserved judgment. The application in casu was brought by the liquidator of the applicant acting under a certificate of appointment issued by the 6th respondent (the Master of the High Court). The relief sought was couched in the following terms: 

“IT IS ORDERED THAT:

1. That any action or proceedings against the applicant shall not be proceeded with or commenced with effect from the date of the provisional order without the leave of court.

2. That the immovable property, namely, a certain piece of land situated in the District of Salisbury called Stand 666 Marlborough Township Extension 5 of Subdivision A of Strathmore held under Deed of Transfer No. 8810/2003 forms part of the applicant company in liquidation.

3. That the 1st and 3rd respondents deliver the original copy of the Deed of Transfer No. 8810/2003 in terms of which the applicant holds a certain piece of land situated in the District of Salisbury called Stand 666 Marlborough Township Extension 5 of Subdivision A of Strathmore to the applicant within ten (10) days from the date of service of this order.

4. That the 1st and 3rd respondents pay the costs of suit on an attorney and client scale”.

Background
The facts giving rise to the application before me can be summarized as follows. Goldlock Industries (2003) (Pvt) Ltdwas placed under provisional liquidation on 9 August 2017 by an order of this court. That order was subsequently confirmed on 11 October 2017. The immovable property subject of this application (‘Stand 666 Marlborough Township”) was encumbered by (Interfin Banking Corporation Limited) (the 2nd respondent)under Mortgage No. 2069/2010 for a loan which the applicant failed to pay back. It is also admitted that, prior to its liquidation, the 2nd respondent ceded the debt and rights in the mortgage bond to A Shams Global BVI Limited (the 3rd respondent). The 3rd respondent obtained a judgment against Goldlock Industries (2003) (Pvt) Ltd, which instituted voluntary liquidation proceedings when execution was in process.The 1st respondent (the Sheriff of Zimbabwe) confirmed sale of the property to the winning bidder who was Jayesh Shar (the 4th respondent). When the 4th respondent did not pay the purchase price, the 1st respondent offered the property (and confirmed the sale) to the second highest bidder (the 3rdrespondent). By the time of final liquidation, the property had not been transferred to the 4th respondent. The applicant’s liquidator stated that he requested the Sheriff to give him the title deeds of Stand 666 Marlbough Township. The 3rd and 4th respondents stated that no such request was made to them.

Points in limine
	The 3rd respondent raised four (4) preliminary points. The first was that the matter under HC 11023/17 is pending before this court and that the same issues arising in that lis are the same that stand to be considered in casu.It was argued that this court might end up rendering a decision which conflicts with another one by the same court. The argument made on the 3rd respondent’s behalf was that the defence of lis pendens applied as the 3rd respondent’s withdrawal of those proceedings was invalid. It contended that as the withdrawal of the matter was done after it had been set down, the consent of the court should first have been obtained. Reliance was placed onMeda v Sibanda & Ors CCZ 10-16.The applicant submitted that the application was properly withdrawn and lis pendens did not apply.In addition, it argued that the requirements for the defence to apply were not satisfied as set out in Papande v Grobeller & Ors HH-658-18, which requires (a) that litigation is pending; (b) between the same parties or their privies; (c) based on the same cause of action; and (d) such proceedings are in respect of the same subject matter. I note that the litigation in HC 11023/17 did not involve the same parties as in casu to the extent that the 2nd to 4th respondents were not parties in HC 11023/17. I observe that, since the two proceedings were not pending between the same parties, the requirements for lis pendens do not exist. The preliminary point has no merit and I dismiss it.
The 3rd respondent also took the point in limine that, it is a peregrinus and the applicant had not sought leave to institute proceedings against it.It is not in dispute that the law requires an incola who intends to sue a peregrinus to attach that peregrinus’ property to find or confirm jurisdiction. See African Distillers Ltd v Zietkieuvicz & Ors 1980 ZLR 135 (G) at 136F-H and section 15 of the High Court Act. The applicant argued that the conduct of the 3rd respondent demonstrates that it submitted to this court’s jurisdiction. Further, it was argued that the property (Stand 666 Marborough Township) in which the 3rd respondent has an interest is within this court’s jurisdiction, ensuring that the doctrine of effectiveness is not undermined in the event of a decision against the 3rd respondent. The applicant pointed to the fact that in proceedings in HC 1858/18, the 3rd respondent did not object to this court’s jurisdiction on the basis of its peregrinus status, and proceeded to rely on Wenzou Enterprises v Chen Shaoling HH-61-15. I am not satisfied that the 3rd respondent is entitled to rely on this point in limine in the face of conduct which tends to show submission to the jurisdiction of this court. This preliminary point is also dismissed.
A third point raised in limine by the 3rd respondent was that the applicant had not paid its costs in the withdrawn matter, being HC 11023/17. The pleadings do not show that the costs in HC 11023/17 were either agreed or taxed and that such agreed or taxed costs were not paid. Therefore, no basis exists for finding that the applicant failed to pay costs agreed between the parties or determined by this court’s taxing officer. In the circumstances, I am unable to decline jurisdiction to the applicant on the basis of this point in limine. I have no choice but to dismiss it. 
Finally, the 3rd respondent submitted in limine that there was a material non joinder of an interested party, namely, Emmanual Manyika. The 3rd respondent contended that Mr Manyika has a direct and substantial interest and was essential to the disposition of this matter. In response, the applicant submitted that the joinder of Mr Manyila is not fatal to the proceedings before the court, in view of Rule 87 (1) of the High Court Rules which provides that no cause or matter shall be defeated by reason of the misjoinder or non-joinder of a party. It was argued that this court, per Rule 87 (2) has the power to order, on appropriate terms, the joinder of a party who had been omitted or removal of a party who had been improperly joined. The case of Drum City v Gurudzo SC 57-18 was relied upon as authority for the proposition that, where there has been a non-joinder of a party of necessity the court should mero motu raise the issue in the interest of justice. In light of this position of the law, my view is that the non-joinder of Mr Manyika is not fatal to the current proceedings, and I dismiss this preliminary point. I now turn to consider the matter on the merits.

The applicant’s argument on the merits
The applicant’s liquidator claimed to act in terms of section 276 of the Companies Act [Chapter 24:03]. He asserted that this provision allows a liquidator to recover and take possession assets of the applicant under liquidation. His contention was that, as transfer had not yet been made, the property was still owned the applicant. As such, the argument proceeded, Stand 666 Marlborough Township was still part of the assets of Goldlock Industries (2003) (Pvt) Ltd (Under Liqudation).The applicant submitted that the requirements for a valid sale in execution in terms of Rules 352, 358 and 359 of the High Court Rules, 1971, were not met. It was contended that the 1st respondent did not notify all the cited parties of the sale. The argument was that, although the parties were listed in the Sheriff’s letter, there was no proof that they had received the letter. It further argued that the sale was invalid because it was not given the 15 days required by the Rules to object to the confirmation of the sale. Finally, the applicant submitted that, in terms of section 213 of the Companies Act, transfer cannot proceed without leave of court. That is the basis upon which the relief sought was founded.

The case for the 2nd respondent
	On its part, the 2nd respondent submitted that it ought not to have been joined to the proceedings in casu since it has neither a direct nor substantial interest in the matter. It was categorical that its rights would not be affected by the relief being sought by the applicant. Hence, it sought an order on the higher scale of attorney and client against the applicant for having unnecessarily dragged it into the current proceedings.

The 3rd and 4th respondents’ case on the merits
	The 4th respondent deposed to the 3rd respondent’s opposing affidavit in his capacity as its director, and also deposed to a separate affidavit on his own behalf. He pointed out that it was curious that lawyers for Goldlock Industries (2003) (Pvt) Ltd were now acting for the liquidator, suggesting that the application in casu was motivated by the desire to assist the said company’s shareholders. In relation to Stand 666 Marlborough Township, Mr Shar made four (4) related submissions. The first was that this property was declared specially executable by this court in 2014. Secondly, he contended that the Sheriff executed on the property in 2017. Thirdly, he submitted that the property was sold by public auction on 23 February 2017 before the applicant was placed under liquidation.Thus, he argued that since the property had already been executed upon, the applicant no longer held a real right of dominion in it. Finally, it was submitted that the property was bonded on account of the debt and cannot be transferred to a third party without the consent of the 2nd and 3rd respondents. He concluded that there is no legal justification for the present application as the applicant simply desires to sell the property to a third party, Emmanuel Manyika, to whom the applicant purported to sell the property. The respondents submitted that argument alluding to non-compliance with Rules 352, 358 and 359 lacked merit, since the Sheriff declared the 4th respondent the highest bidder by letter dated 22 June 2017. The said letter is Annexure “F” which appears on page 69 of the record.
	After hearing submissions from the parties, I asked them to file supplementary submissions on three issues in respect of which I required clarification. The first issue sought an answer on the effect of a judicial caveat on the sale of a property. The second issue was the effect of a sale of mortgaged property without the consent of the Deposit Protection Corporation. The last issue was whether it would be appropriate to order costs de bonis propris against any of the legal practitioners.The parties through their respective counsel obliged my request and filed helpful arguments to assist the court.

Applying the law to the facts
The proceedings before me are seeking declaratory relief in terms of section 14 of the High Court Act [Chapter 7:06]. The respondent is essentially asking this court to order that Stand 666 Marlborough Township forms part of the assets of the applicant in liquidation.For the avoidance of doubt, four germane points need to be stressed again.In this respect, I begin by stating that the property at the centre of the dispute was declared specially executable by an order of this court.Secondly, I make the observation that the property was sold by way of a judicial sale conducted by the Sheriff of Zimbabwe (the 1st respondent). The third point is that the sale was conduct before the applicant was placed under voluntary liquidation when the process of execution was in process. The final point is that at the time of liquidation, the 4th respondent had already been confirmed the purchaser by the 1st respondent. Having made these observations, it appears to me that the order sought by the applicant is an invitation to the court to ignore the above four realities.
In Matindike v K M Auctioneers & AnorHH-215-15, MUREMBA J stated the law as follows:

“What is apparent from rules 356 and 359 is that the sale is not completed or finalised at the time the highest bidder is declared the purchaser, but after the sheriff has confirmed the sale. If he decides to cancel the sale, he makes an order as he considers appropriate”. 

In this context, it is pertinent to note the pertinent remarks of GUBBAY J in Mapedzamombe v Commercial Bank of Zimbabwe & Anor 1996 (1) ZLR 257 (S) at 260C-E:

“Before a sale is confirmed in terms of Rule 360, it is a conditional sale and any interested party may apply to court for it to be set aside. At that stage, even though the court has a discretion to set aside the sale in certain circumstances, it will not readily do so. See Lalla v Bhura 1973 (2) RLR 280 (G) at 283A-B. Once confirmed by the sheriff in compliance with r 360, the sale of the property is no longer conditional. That being so, a court would be even more reluctant to set aside the sale pursuant to an application in terms of r 359 for it to do so. See Naran v Midlands Chemical Industries (Pvt) Ltd S220-91 (not reported) at pp 6-7.”[My own emphasis]

While on the face of it the application in casu is an application for a declarater, it is evident that what is sought in reality is the setting aside of the sale of Stand 666 Marlborough Township. Put differently, the applicant has brought to court a Rule 359 application disguised as declaratory relief. I am aware that on the case before me the sale of the property was confirmed by the Sheriff by dated 22 June 2017, but transfer to the 3rd respondent has not yet been effected. Because of that, the contention of the applicant is thatthe sale was notperfecta and should be set aside.
However, I hold a contrary view in light of what the Supreme Courtsaid inCBZ Bank v David Moyo & Anor SC 470-15. The following passage is instructive:

“In any event, the registration of transfer in the Deeds Registry or registration of cession at the offices of a local authority or Deeds Registry does not always reflect the true state of affairs. A title deed or registered cession is therefore prima facie proof of ownership or cessionary rights which can be successfully challenged. When the validity of title or registered cession is challenged, it is the duty of the court to determine its validity in order to make a ruling which is just and equitable”.

What can be gleaned from the above remarks is that a court faced with a challenge to ownership has to look beyond who, ex faciethe title deed, is named as the owner. The court is enjoined to examine the factual scenario and decide whether, notwithstanding what is on the title deed, there is evidence suggesting otherwise. I agree with the Supreme Court that the court must consider whether “special circumstances” exist upon which it can find that ownership in the property, to all intents and purposes, vests in a party other than the one on the title deed. In other words, this court has to enquire into (and establish) whether there are facts which show that in spite of transfer not having taking place, the true status is that the party who purchased is effectively the owner. In this respect, it is important to observe that in CBZ Bank v David Moyo & Anor supra, special circumstances were defined as follows:

“Special circumstances exist where a purchaser has failed to have the property registered in his name, when he and the seller have demonstrated a clear intention to effect transfer and when there was no legal impediment to such transfer or the impediment does not justify the refusal to grant protection to the purchaser”.

I must say that the facts of this case largely compare to what confronted the court in CBZ Bank v David Moyo & Anor supra. In that case, the evidence showed that title had not been effected due to circumstances beyond the purchaser’s control, after he had done everything expected of him to effect transfer. The brief facts were that: Mr Moyo purchased and paid the full purchase price for the property in August 2010. He paid the requisite transfer fees and obtained tax and rates clearance certificates. The transfer could not be registered because a creditor of one of the sellers had registered a caveat on the title deeds of the property. The caveat was registered after Mr Moyo was already in possession of the property and a day before his transfer papers were filed at the office of the Registrar of Deeds.

Similarly, in casu, the conduct of the Sheriff cannot be faulted and that nothing amiss afflicted the sale to the 3rd respondent. Firstly, the property sold had been declared specially executable. Secondly, the Sheriff noted a judicial caveat on the property and sold the property by public auction. Thirdly,he declared the 3rd respondent as the highest bidder and, finally, he proceeded to confirm the sale.Nothing has been placed before the court to show that registration was not effected through a fault attributable to either the Sheriff (as seller) or the 3rd respondent (as purchaser). In fact, execution was underway by the time of applicant’s voluntary liquidation. Clearly, the judicial sale had been completed by the date of the provisional liquidation order on 9 August 2017. (See Annexure “B” at pages 11-12 of the record). The final liquidation order was granted on 11 October 2017. (See Annexure “C” on page 13 of the record). On the evidence before me, the only outstanding aspect was transfer of the property through the Deeds Office. 
I am alive to the fact that in a dispute such as this one, this court has to consider the equities of the case, which CBZ Bank v David Moyo & Anor suprarequires me to take into consideration. In this connection, UCHENA JA stated this imperative as follows:

“When the validity of title or registered cession is challenged, it is the duty of the court to determine its validity in order to make a ruling which is just and equitable”.[My own emphasis]

Thus, in order to reach a decision which is just and equitable I cannot ignore that everything consistent with ownership by the 3rd respondent had been done except transfer. Equally important to take into account is that both the seller and the purchaser are to blame for the failure to transfer the property.From the papers filed by the applicant in support of its application, Annexure “G” (on pages 24-29 of the record) is an agreement of sale in respect of Stand 666 Marlborough Township signed on 27 October 2017 between the liquidator and Mr Emmanuel Manyika. It is clear that this agreement was entered into after the sale by the Sheriff to the 3rdrespondent when execution was in process. In its founding affidavit (paragraph 26 at pages 8-9 of the record), the applicant states:

“.. I have already sold the property to Mr Emmanuel Manyika for the amount of US$190,000-00and the purchaser has already paid the full purchase price and awaits transfer of the property. (See Annexure “G” being a copy of the agreement and “H” being proof of payment of the purchase price).”
The applicant’s own pleadings and supporting annexures show that it purported to sell a property which the Sheriff had already sold in execution of a judgment debt. Also apparent is that the objective of the application before the court is to facilitate the transfer to the named third party. It has not escaped my notice that, despite the judicial sale, the preamble to the agreement of sale claims that the seller is the holder of Stand 666 Marlborough Township, and that it wished to sell its rights, title and interest therein. I do not conceive how such a claim could be made in respect of a property already sold in execution after it had been declared specially executable by this court. It is critical to emphasize that the order has not been set aside either by review or appeal. That being the case, the order declaring the property executable remains valid. (SeeAssociated Newspapers of Zimbabwe (Pvt) Ltd v Minister of State for Information SC 20-03). Crucially, the applicant would have noticed that there was a judicial caveat on the property. In fact, in Stenhop Investments (Pvt) Ltd v Mukoko& Anor HH 132-18, the effect of a caveat was expressed in the following terms:

“… the term caveat is a Latin term which means let a person beware. It is a notice or a warning that is registered over a property by a person who claims to have some interest in the property concerned”.

Such a public warning was not an idle exercise. It had to be respected by everyone including the applicant. In this respect, the court in Cold Chain Zambia Limited v Kingsley (nee Nehonde) & Ors HH 370-20 appositely observed:

“The owner of the caveated property is barred from disposing of the same without the caveator’s consent. It goes without saying, it is a judicial caveat. It was placed against the property by the court. The order which placed the caveat is valid and binding. The court order is therefore extant. No transfer of the property from the second to the first respondent could validly or lawfully have occurred under the stated set of circumstances. The caveat can only be removed through a court order”.

It is apparent from the chronology of events that it is the actions of the applicant which frustrated the transfer of the property to the 3rd respondent. The applicant placed itself under voluntary liquidation before transfer of title was effected and then signed an agreement of sale with a third party without the knowledge of the Sheriff or the 3rd respondent who had been declared the highest bidder. Indeed,this court has already pronounced itself on the impropriety of dealing with property subject of a judicial attachment. The law was expressed by GOWORA J (as she then was) in Industrial Development Corporation of Zimbabwe v Saruchera HH 21-06 in the following words:

“The attachment in execution of property at the instance of a judgment creditor creates a real right in favour of the judgment creditor in the property in question. It is a judicial mortgage, or a pignus judicale. The attachment confers on the judgment creditor a preference against other creditors of the debtor over the proceeds of the property when it is sold in execution … The writ of execution has not been set aside and therefore the attachment of the shares remains valid”. 

[My own emphasis]

Two critical points arise from the above decision. Firstly, to the extent that an attachments vests real rights in the judgment creditor, the property so attached cannot be dealt with or disposed of without the judgment creditor’s consent. The second point is that as long as the writ of execution has not been set aside the property attached on the authority of that writ remains validly attached. It was therefore not open to the applicant to treat Stand 666 Marlborough Township in such “a do as you please”fashion.
Accordingly, in my consideration of what is just and equitable in the circumstances I cannot turn a blind eye to how the applicant conducted itself vis-avis the attached property given that the property had been declared specially executable and was being executed upon by the Sheriff. In the face of these stark realities I find no basis for the contention that the aforesaid property still formed part of the assets of the applicant. Without first approaching the court to set aside the order that declared the property specially executable or nullifying the writ which attached the property, the argument by the applicant dismally lacks foundation.
Regarding the effect of sale of mortgaged property without the consent of the Deposit Protection Corporation, the simple position of the law is that a mortgagee retains his hold over that property until the obligation secured by the property is discharged. (See Chikwavira v Produtrade (Pvt) Ltd and Anor HH 252-10).In the context of this case, the applicant could not enter into an agreement of sale in respect of Stand 666 Marlborough Township without the consent of the mortgage holder, being the Deposit Protection Corporation). (See Kufandirori v Chipuriro and Ors HH 12-04).Therefore, after looking at everything in the round, I am firmly of the view that the applicant has not made out a case for the declaratory relief that it seeks.
I asked the parties to address me on whether or not an order for costs de bonis propriss was justified in this case.The starting point is that an award of costs is within the discretion of the court. The exercise of this discretion is guided by certain principles and guidelines. One of the general principles is that the successful party is entitled to costs. It is trite that an award of costs at the legal practitioner and client scale is a drastic measure, and one which should not be lightly resorted to except where the court is satisfied that there has been an attempt to abuse the process of the court or for some other good reason.  (See Gwinyayi v Nyaguwa 1982 (1) ZLR 136 at 138F). My view is that costs on a legal practitioner and client scale are severe enough on their own. The manner in which the applicant dealt with the attached property in light of order of this court declaring the property specially executable, the existence of a caveat on the property. Since none of the parties asked for costs de bonis proprii, I will not award such costs.

Disposition
As a result of the foregoing I make the following order:
1. The points in limine raised by the 3rd respondent are dismissed.
2. The application is dismissed for lack of merit.
3. The applicant shall pay costs on an attorney and client scale.

C Nhemwa & Associates, applicant’s legal practitioners
The Sheriff of Zimbabwe, 1st respondent
Scanlen & Holderness, 2nd respondent’s legal practitioners
Dube Manikai & Hwacha, 3rd respondent’s legal practitioners
Jayesh Shar, self-acting
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