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Urgent Chamber Application 
CHIRAWU-MUGOMBA J: The applicant in his capacity as the judicial manager of Rolldice Mining Services (Pvt) Ltd seeks the following provisional order against the respondents. 

TERMS OF FINAL ORDER SOUGHT 

That you show cause to this honourable court why a final order should not be made in the following terms:-

1. 1st respondent and all those claiming occupation through him are ordered to vacate from residential and business premises situate at Gloy Mine, Mt Darwin.

2. 1st respondent is directed to repay applicant, on behalf of Rolldice Mining Services (Pvt) Ltd, the sum of US$12 000.

3. 2nd respondent is directed, with the assistance of third respondent, to cause and ensure the vacation of 1st respondent from the above premises.

4. 1st respondent shall pay costs on the legal practitioner to client scale.

INTERIM ORDER SOUGHT 

Pending finalisation of this matter an interim order be and is hereby granted in the following terms:-

1. 1st respondent is directed to surrender the books of account, gold and assets of Rolldice Mining Services (pvt) Ltd to applicant within 24 hours of this order consistent with applicant’s directive of 22 June 2021. 

2. 1st respondent is barred from accessing Gloy Mine or any business premises or place of business or place of operations of Rolldice Mining Services (pvt) Ltd, and from in any way interfering with applicant’s official duties and operations at the mine.

The applicant’s case is as follows.  Rolldice Mining Services runs a gold mine at Gloy Mine situated in Mt Darwin. The 1st respondent used to run the mine until the applicant was appointed as the judicial manager. The applicant appointed the 1st respondent as mine manager to assist him in running the operations of the mine.  This included giving the 1st respondent the authority over gold extraction and general operations as well as bookkeeping and custody of the gold ore. The 1st respondent was expected to account from time to time to the applicant. After several allegations were raised against the 1st respondent relating to the misappropriating of company funds and disposal of gold without accounting for the proceeds, the 1st respondent was suspended from work and disciplinary proceedings were held. This resulted in the 1st respondent’s dismissal from work.  Applicant seeks the order as amplified in the provisional order because the 1st respondent is no longer an employee of the company and therefore has no reason to retain custody and control of the books, assets and gold. He may sell the gold which will prove detrimental to the company’s interests. He can also manipulate the books of accounts.  The 1st respondent’s actions of refusing to surrender the company assets constitute criminal conduct. 
The 1st respondent strenuously opposes the application. He takes two points in limine as follows:- 

1. There is material non-joinder of the Master of the High Court to whom the applicant is obliged to report to. 

2. There is still a pending matter in HC 3084/21 that the applicant attempted to withdraw without tendering costs. 

On the merits he avers as follows.  The applicant cannot seek an order for eviction given that the mine house is located in 1st respondent’s registered mining claim.  The applicant has failed to inform the court that he is the legal advisor, creditor and shareholder of the company. He is therefore conflicted and ought to be removed as judicial manager.  He alleges that he does not have the books of accounts in his possession.  He has since filed a court application for the removal of the applicant as a judicial manager under HC 1256/21 and hence the actions of the applicant are meant as punishment.
It is the court’s considered view that the non-joinder of the Master of the High Court is not material given the relief sought by the applicant.  In relation to the withdrawal of HC 3084/21, the court notes that there is attached to the applicant’s answering affidavit, a notice of withdrawal that tenders wasted costs.  The points in limine therefore have no merit. 
The determination of the labour disciplinary process is critical. The officer determined as follows:-

1. That the 1st respondent was guilty of breaching s4(a); s4(b) and s 4(d) of the Labour, National Employment Code of Conduct, S.I 15/2006. 

2. The 1st respondent was consequently dismissed from the employee of Rolldice Mining Services (pvt) Ltd with effect from the date of suspension. 
3. Having been suspended without pay or other benefits, it meant that such benefits such as accommodation at the mine had ceased and the 1st respondent was required to vacate the house.

4. The 1st respondent was ordered to surrender all company assets and documents to the responsible authority.

5. The 1st respondent was ordered to stop accessing the business premises. 

In my view the crux of the matter relates to the 1st respondent’s suspension and the subsequent dismissal. The 1st respondent does not deny the dismissal from work but avers that the disciplinary determination has been appealed against.  It is noted that the 1st respondent’s notice of opposition amounts to an attempt to ‘re-litigate’ the disciplinary proceedings before this honourable court and to pre-empt the proceedings in his application for the removal of the applicant as the judicial manager which is entirely inappropriate. The 1st respondent can only pursue the remedies available to him in terms of the labour laws of Zimbabwe and to also pursue the court application for removal of the applicant as judicial manager. 1st applicant remains dismissed until the labour processes are concluded. Similarly, the applicant remains the judicial manager in the absence of a court order removing him as such. 
The court ought to then consider whether or not the applicant has made out a prima facie case for the granting of the provisional order sought. See R60 (9) of the High Court Rules, 2021 that echo O32 R 246(2) of the High Court Rules, 1971.  In my view, the applicant is merely ensuring that the dismissal of the 1st respondent and the subsequent order made by the labour officer is brought to fruition. This is something that he is not precluded from doing. The 1st respondent has averred that he does not have in his possession the gold and any other company documents to surrender. This cannot be factually corrected. It is noted by the court that in HC 2961/21, the applicant sought as part of an urgent chamber application for a prohibitory interdict against the applicant, an order in the final that, pending the outcome of the application for the removal of the applicant as judicial manager, the applicant shall not order the 1st respondent to submit any gold, cash and any company documents to one James Duguid or to applicant without following due process.  That application was removed from the roll of urgent matters by MUSITHU J on the 16th of June 2021.  The 1st respondent cannot now be heard to state that he does not have the assets in his possession. 
Part of the interim relief relates to the granting of an interim interdict. In Airfield Investments (Pvt) Ltd v Minister of Lands & Ors 2004 (1) ZLR 511 (S) they were put as follows:


“Briefly these requisites are that the applicant for such temporary relief must show-

(a) that the right which is the subject matter of the main action and which he seeks to protect by means of interim relief is clear or if not clear, is prima facie established, though open to some doubt;

(b) that if the right is only prima facie established, there is a well-grounded apprehension of irreparable harm to the applicant if the interim relief is not granted and he ultimately succeeds in establishing his right;

(c) that the balance of convenience favours the granting of interim relief; and

(d) that the applicant has no other satisfactory remedy.”

In my view, the applicant has established clearly that the labour order operating against the 1st respondent bars him from accessing the mine house and also prohibits him from interfering with the mining operations. Until it is set aside, it remains extant and as stated above, the 1st respondent was ill advised to go on a rant against the applicant. The issues that 1st respondent raises can only be dealt with through the labour process.  The 1st respondent has also raised issues regarding the removal from office of the applicant. He was ill advised as well since the applicant remains the judicial manager until removed by the court that appointed him. Having established a clear right, there is no need for this court to consider issues of well-grounded apprehension of irreparable harm, balance of convenience or absence of any other remedy- Airfield Investments (Pvt) Ltd v Minister of Lands & Ors (supra). 
The applicant has therefore satisfied the requirements for the granting of a provisional order. 

Disposition 

1. The provisional order is granted as prayed for.
Venturas Samkange, applicant’s legal practitioners 
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