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In the matter between:-

WONDER SIMUKA						Appellant
And	
MONTANA CARSWELL MEATS	(PVT) LTD			Respondent
Before Honourable B.S. Chidziva, Judge                             
			
For Appellant		Mr K. Gama (Legal Practitioner)		
For Respondent		Mr D. Matawu (Legal Practitioner)		

CHIDZIVA, J:
This is an appeal against the decision of the designated appeals officer        D. Murindagomo that was issued on 5 May 2019.  This appeal was noted in accordance with the Supreme Court order dated 3 October 2019 in Case No. 865/18.
The brief background of the matter is that,
(i) The appellant was employed as an administration clerk.
(ii)  Appellant was tasked to stand in for a cash sales clerk who was on leave.  From 2 November 2015 to 20 November 2015he failed to account for$600-00.
(iii) A disciplinary hearing was conducted and Appellant was found guilty and dismissed from employment.
(iv) He appealed against the decision of the Appeals Committee but the appeals committee upheld the decision on 5 May 2016.
(v) The matter went for conciliation at the Ministry of Labour on 29 April 2016.
(vi) A certificate of no conciliation was issued on 17 May 2016.
(vii) On the 8th September 2016 the arbitrator ruled in favour of the Appellant.
(viii) The Respondent then appealed to the Labour Court and the court dismissed the arbitrator’s ruling and upheld the decision of the disciplinary authority.
(ix) The Appellant filed an appeal against the Labour Court’ s ruling and the Supreme Court ordered that the matter be remitted to the Labour Court for the court to determine whether the appeals officer was correct in finding the appellant guilty of theft or fraud.
The grounds of appeal are as follows,
(i) The appeals officer erred in finding that the appellant was guilty of theft or fraud when respondent had failed to prove such theft or fraud on a balance of probabilities.
(ii) The appeals officer misdirected himself in finding that the so-called acknowledgement of debt had been authored and submitted by the appellant.
(iii) The appeals officer erred in not returning a verdict of not guilty in relation to R1 730-00.
In response the respondent argued that the appeals officer upheld the decision of the disciplinary committee of guilty because the evidence presented before him on a balance of probabilities led to the finding that the appellant was guilty of the misconduct.
The Appellant in this matter was charged with theft/fraud in that he would fail to post into the daily cash book nor bank certain amounts of money that he would have received from daily sales.
It is common cause that,
(i) There were official source documents like MC Meats receipt books and invoices that could be used when posting to cash book.
(ii) Appellant used pieces of paper instead of official receipts and stated that it was well with him since the manager also signed the papers. 
(iii) The Appellant failed to produce the pieces of paper that he alleged that were signed by him the manager and Marvellous.
(iv) The Appellant had worked in the cash office in the previous years.
In the case of Marevesa v Telone (Pvt) Ltd SC 32/19 DCJ Gwaunza stated that,
“The burden of proof in labour matters proceedings is proof on a balance of probabilities. This is so regardless of whether or not the charge in point has criminal connotations.”
In this matter the Appellant had worked in the cash office before. He knew what was required. He has not given a reasonable explanation as to why he decided to use pieces of paper in steady of using the correct source papers or documents. His reason was that,
“Those pieces of paper were being signed even by the manager so it was okay that I used them if it was not official, surely Patch would not have signed them, and remember I was signing every cash that came from Marvellous. Sometime he would put an account number instead of a serial number and I corrected him all times.” (Page 17)
If he used to correct his Manager why did he not correct him on the issue of source documents.
Furthermore it has not been disputed that appellant was responsible for
(i) Receiving daily cash sales from the cashier.
(ii) Posting into cash book.
(iii) Remitting the daily collections for banking at head Office.
The company had put in place a system that was to be followed in order to deal with issues of theft or fraud. He had worked for Respondent for 18 years and had risen through the ranks and thus he knew what was required from him.
It was also the appeals committee’s finding that the acknowledgement of debt was hand delivered by the Appellant. The Appellant is therefore responsible for this loss.
From his evidence Appellant stated that the Rands were found within the company premises. This does not exonerate him from the commission of the offence because he was solely responsible for the receipt and banking of cash. He has to explain how the rands were taken away from his custody. If they were stolen from him it means that he was negligent in the performance of his duty or he connived with someone to steal the money.
Malaba CJ described negligence on the case of Gorowa vs Innscor (Pvt) Ltd SC 4/19 as follows,
“Gross negligence (culpa lata crassa) connotes recklessness an entire failure to give consideration to the consequences of his actions, a total disregard of duty.”
The Appellant did not 
(i) Check on the safety of the money he was receiving.
(ii) Check whether the cashier was remitting all the money from the sales.
In the circumstances therefore the appeals officer’s decision to uphold the decision of the disciplinary authority is correct.
In the circumstances I therefore order as follows,
(i) The appeal against the decision of the appeals officer be and is hereby dismissed.
(ii) Appellant shall bear costs.
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2

