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KACHAMBWA J:

	This is an appeal against the decision of the appeals committee.  The appellant was brought before the company disciplinary committee facing five charges.  He was found guilty and a penalty of dismissal was imposed.  He appealed to the appeals committee.  The committee upheld the decision of the disciplinary committee.

The appeal raises six grounds of appeal as follows
“
1.  The Appeals Committee grossly misdirected itself in finding that the Disciplinary Committee was properly constituted, contrary to provisions of the Code.
2. The Appeals Committee erred in concluding that the Appellant was subject to a dual reporting structure hence the Technical Director was his next line supervisor, yet such dual reporting was not contractual or formalized and is contrary to the provisions of the Code.
3. The Appeals Committee grossly misdirected itself in not making a determination on whether or not the complaint was signed by the next line supervisor, yet it was an issue that was before it.
4. The appeals Committee grossly misdirected itself on the facts in finding that the appellant properly admitted that he was guilty and that the Disciplinary Committee properly accepted such a plea.
5. The Appeals Committee grossly misdirected itself in the finding that there was no prejudice suffered by the Appellant due to all the concerned irregularities, when the Appellant clearly demonstrated to the contrary in his submissions.
6. The Appeals Committee grossly misdirected itself on the law in holding that mitigation was done, when there was no mitigation done at law.

The respondent opposed the appeal and raised preliminary points to the effect that grounds of appeal 1,2,3 and 6 were improperly before the court as they were dealing with issues that had been dismissed as review issues.  The applicant could not therefore appeal on the merits of such issues.  Appellant could only appeal on the decision to dismiss them as review issues.  This left grounds of appeal 4 and 5.  However in the hearing there was a frivolous attempt to also argue that these two grounds were procedural issues.

The appellant did not deny that grounds 1,2,3 and 6 were said to the review issues and therefore improperly before the Appeals Committee.  However, he sought to argue that nevertheless at the workplace level appeal and review issues are mixed in the appeal hearing.  It was also not denied that the code does not provide for a review.  It only provides for an appeal (as is the case with most if not all codes).  However, the appellant argued that despite holding that they were review issues the respondent had nevertheless made findings on merits on the same issues and therefore they were challenging these findings.

The law is clear and the Labour Act has also provided that where the issue is to do with procedures remedy is by way of review.  Where the issue is to do with a decision on the merits of the case remedy is by way of appeal.  Once a court has decided that a matter is improperly before the court it ends there.  If the court goes on to discuss the merits of the matter such discussion is no longer part of the court’s decision which can be appealed because the court has already ruled that the matter is improperly before it.  It cannot approbate and reprobate on the matter.  If a party wants to appeal it has to appeal on the decision that the matter is improperly before the court.  In the present case the appellant has not appealed that decision.  Consequently, these grounds of appeal are improper.  They should be struck off.

Coming to grounds 4 and 5 these grounds are challenging the findings of the Appeals Committee.  They are dealing with the merits of a decision.  Accordingly, they are properly before the court.  The appeal should proceed on these two grounds.  Whether there will still be value in the appeal is for the appellant to decide.

In the result the point in limine concerning grounds of appeal 1,2,3 and 6 is upheld.  These grounds are struck off.  The matter will proceed on grounds of appeal 4 and 5.  The registrar is accordingly to be ordered to reset the  matter for continuation on grounds of appeal 4 and 5.

It is ordered as follows –

1. grounds of appeal 1,2,3 and 6 are struck off.
2. the appeal shall proceed on grounds of appeal 4 and 5
3. the registrar be and is hereby ordered to reset the matter in liaison with the parties, for continuation. 


