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AND 21 MAY, 2021

In the matter between:-

FIRST CAPITAL BANK							Applicant
Versus
NOBERT NYAMHURI							Respondent	
									
Before The Honorable L. Hove, Judge:

For Appellant:			Mr Moyo (Scanlen & Holderness Legal Practitioners)
For Respondent:			Ms Z. Majena (ZIBAWU)

HOVE J:	

This is an application for leave to appeal to the Supreme Court a 
decision of this Court handed down on 24 January 2020.

In considering applications of this nature, the court must consider whether 
the applicant has reasonable prospects of success on appeal. See the case of Mendson Mjulumba Mpofu v National Social Security Authority SC 72/15. Further, for the application to succeed, it must be on points of law as is required by section 92F (1) of the Labour Act [Chapter 28:01] (the Act).

	The first ground of appeal alleges that the Court misdirected itself in holding that the NEC Appeals Board has power to determine a challenge based on what are essentially grounds for review.

	In supporting its position in relation to this intended first ground of appeal, the applicant argues that even though the NEC appeals Board is a quasi-judicial body, it is still a statutory body, a creature of statute, and can exercise only those powers which are conferred upon it by statute.

	The respondent in response argued that section 62 of the Labour Act gives the appeals board the authority to decide on issues brought before it. The section reads in part as follows;

“62(1) an employment council shall within the undertaking or industry and in the area in respect of which it is registered-
(a)	assist its members …., or settle disputes that have arisen--- between the employers or employer’s organization on the same hand and employees…. And it shall take steps as it may consider expedient to bring about the regulation or settlement of matters of mutual interest to such persons or bodies”.

	It was argued that this section gives the appeals board authority to settle disputes whether those disputes are of a procedural nature or of a substantive nature.

	It was further submitted on behalf of the respondent that in the case of Sable Chemicals Industries Limited v David Peter Eastbrook, the Judge of appeal had made the following observations, that;

“It is true that proceedings before disciplinary hearing committees established under a code of conduct are intended to be flexible and less formal than proceedings in a court of law. Various decisions of the High court and Supreme court in this jurisdiction have stressed the need for flexibility in these circumstances. Those same decisions have stressed the need for a fair hearing and in particular for the audi alteram partem rule to be observed”.

	The respondent argued that both case authority and statute authorize the appeals board to be flexible and to settle disputes irregardless of whether they are on substantive issues or on procedural issues.

	The respondent’s submissions that the appeals board has power conferred by the creating statute to settle disputes that arise between the parties,  those disputes can be procedural as in casu or be of a substantive nature, this shows that the applicant does not enjoy good prospects of success on the merits of the first ground of appeal.

	I am thus of the view that the applicant’s prospects of success on this ground are not at all reasonable. The chances of the applicant’s argument succeeding on appeal are poor. In such cases, the application should fail see the cases of Tetrad Investments Bank Limited v Finwood Investments (Private) Limited & Anor HH 805/15 and S v Mutasa 1988 (2) ZLR 4 (SC).

	The second ground of appeal alleges gross misdirection on the part of the Labour court in finding that the respondent had been denied an opportunity to file written submissions, in that it was irregular for the hearing officer to proceed to determine the matter in the absence of the written submissions and in assuming that the irregularity was of a fatal nature.

	These are factual findings and the applicant accepts that the appeal is based partly on factual findings. The applicant intends to argue on appeal that the respondent was given an opportunity to file the written submissions but he failed to meet the deadline. The record will show that there was a condition precedent to the filing of the submissions that the parties agreed to and that condition was not met. If it was such as could not be met, the hearing officer ought to have communicated with the parties before deciding to proceed to decide the matter.

	In order for the applicant to succeed in bringing an appeal on the basis of alleged misdirections on factual issues, it must be shown that the findings complained of are not only unreasonable but so outrageous in their defiance of logic or accepted moral standards that no sensible person who had applied their mind to the question to be decided could have arrived at such a decision. It has not been demonstrated that the decision of the court on the facts was so outrageous, so grossly irrational to warrant interference by a superior court. See Nyahondo v Hokonya & others 1997 (2) ZLR 475 (SC).
	
	The applicant in both its founding affidavit and in the heads of arguments filed in its behalf does not illustrate the gross unreasonableness or the gross irrationality as outlined in the case authorities that deal with this issue. As such, the applicant’s prospects of success are not bright in relation to the alleged gross unreasonableness of the findings of the court. The application, on the basis of this ground, must also fail.

	The 3rd ground of appeal alleges that the court misdirected itself on a point of law in finding that the NEC appeals board had properly exercised its discretion in remitting the matter. It was argued that the appeals board ought to have itself addressed the irregularity as it was in a position to address the irregularity complained of.

	The irregularity complained of was that the respondent had not been given the opportunity to file its closing submissions, that principles of natural justice had been flouted. The hearing officer accepted that this was so. This meant that the hearing officer was not in a position to himself correct the irregularity as his findings meant that the record was incomplete. The irregularity had to be put right by remitting the matter so that it could be heard in accordance with the principles of natural justice.

 	Mitigation could have been corrected if it was the only irregularity but there was also a finding that the audi alteram rule had been violated. The applicant’s prospects of success are in my opinion also not bright on this intended 3rd ground of appeal.

	The argument that procedural irregularities need not vitiate proceedings is properly raised where the proceedings are otherwise adjudged to be in accordance with the rules of natural justice. The case of Dalny Mine v Banda 1999 (1) ZLR 220 (S) is indeed authority that an appellate court/body can consider hearing the matter itself to correct the irregularities complained of or remit the matter for it to be dealt with in a procedurally correct matter. An appeals board has the discretion to either hear the matter itself or remit the matter for it to be heard on a manner that is procedurally correct. The authority uses the words “Either/or” and does not say it must do such and such.

	Unless it is shown that in the exercise of its discretion, the appeals board acted in a manner that was wholly irrational, an appellate court cannot interfer with the exercise of discretion. It is trite that a superior court will not interfere with the exercize of discretion unless such an exercize has been afflicted by a serious misdirection has demonstrated on the part of the appeals board.



	It is therefore my considered view that the applicant does not have reasonable prospects of success on appeal.

	The application is accordingly dismissed with costs.
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