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[bookmark: _GoBack]IN THE LABOUR COURT OF ZIMBABWE	   JUDGMENT NO LC/H/65/2021

HARARE,17 MAY  2021&				   CASE NO LC/H/APP/294/2020
4 JUNE   2021				


In the matter between:-

								
CANAAN  JACK						APPLICANT

And 

FREDA REBECCA GOLD MINE LIMITED		RESPONDENT



Before the Honourable Manyangadze  J

For the Applicant			Ms V. Vhera (Legal Practitioner)

For the Respondent			Mr F. Mahere (Legal Practitioner)



MANYANGADZE, J:
	
This is an application for the late noting of an appeal and late filing of an application for review. The application arises from disciplinary proceedings which led to the applicant’s dismissal from employment on 18 March 2020.
At the hearing of the matter, the respondent raised some points in limine to the effect that;
(i) The Answering Affidavit filed by the applicant, and the documents therein referred to, should be struck off the record.
(ii) The matter is lis pendens
On the point regarding the Answering Affidavit, the respondent averred that the filing of such an affidavit is alien to the rules of this court. The rules have no provision for the filing of an Answering Affidavit. 
In response, the applicant simply averred that it is standard practice that where an Opposing Affidavit has been filed, the applicant be given the right of reply by way of an Answering Affidavit.
Indeed, a look at the rules of this court shows they do not contain a provision for an Answering Affidavit. In my view, that should not pe se, bar the applicant from filing such an affidavit.  This court has, in terms of the proviso to s 90 (3) of the Labour Act,[Chapter 28:01], some flexibility and discretion on some matters not covered by the rules, having regard to the nature of the case and the interests of justice.  However, it is only proper and fair to the other party that where a document not expressly provided for in the rules is sought to be filed, an application be done for leave of the court to file such a document. It is not enough for the applicant to proceed to file the document on the basis of standard practice. In this case, no leave of the court was sought. The court cannot have documents placed before it outside the express provisions of the rules without its leave. For this reason, I find the Answering Affidavit to be improperly before the court, and must accordingly be struck off the record.
On the issue of lis pendens, the respondent avers that the matter the applicant has brought to this court is also pending before the labour officer to whom it was referred after the work place disciplinary proceedings. This issue need not delay the court. As will be shown later, this referral is one of the reasons why there was a delay in noting an appeal and filing an application for review. The applicant abandoned that process and turned to this court. Whether or not he formally filed a notice of withdrawal in that forum is in my view, neither here nor there. The point to note is that proceedings are no longer being pursued there, as it is legally a wrong forum for a matter finalised at workplace proceedings. This aspect will become relevant in the context of the applicant’s explanation for the delay in noting an appeal and filing an application for review in this court. 
This point in limine is accordingly dismissed. Since the other point in limine has only resulted in the striking off of the Answering Affidavit from the record and has had no effect on the disposal of the substantive application, I now proceed to determine the merits thereof. 
  	The brief background to the matter is that the applicant was employed by the respondent as a mining crew supervisor. On 16 March 2020 he was in charge of a crew of workers who were drilling at an area where there was what is referred in mining operations as a bad hanging. The Mine Captain adjudged this a dangerous situation, where there was a risk of the badly hung rock falling on the workers and equipment. As a result, the applicant was charged with misconduct in terms of the Mining Industry Code of Conduct. The charges were;
“sub-standard performance, unsatisfactory work performance, carelessness/negligence: Lack of due care and attention in the performance of a task resulting in damage to equipment and injury to personnel.”
The Disciplinary Committee which heard his case at the first instance found him guilty as charged, and imposed a penalty of dismissal on 18 March 2020. 
On 27 March 2020, the Appeals Committee upheld the decision of the Disciplinary Committee.
0n 26 October 2020, the applicant filed the instant application, in which he seeks condonation for the late noting of an appeal against the Appeals Committee’s decision, and the filing of an application for review of the proceedings that led to his dismissal.
The factors considered in an application of this nature are well established, and have been clearly set out in the cases. They include:
(i) the length of the delay
(ii) the explanation for the delay
(iii) prospects of success on the merits 
(iv) the importance of the case
(v) the convenience of the court
(vi) the avoidance of unnecessary delay in the administration of justice
See Kodzwa v Secretary for Health and Another 1999 (1) ZLR 313 (S), Bishi v Secretary for Education 1989 (2)ZLR 240 (HC), Mazvimbakupa v City of Harare HH 92/05. 
 	On the length of the delay, which reflects the degree of non – compliance, the period stretches from March 2020 to October 2020, which is 7 months. Under ordinary circumstances, that would easily pass for an inordinate delay. It is more than half a year.
However, it is acknowledged that this matter, as were many cases around that time, was handled under the background of restrictions on movement imposed by Government as part of measures to contain the spread of COVID-19.   There was in place a national lockdown, which was lifted around May 2021. The respondent queried why the applicant took up to October to seek condonation, when the national lockdown was lifted in May 2020.
Another dimension of the applicant’s explanation was that he initially took his complaint to a labour officer. It was later pointed out to him that a labour officer had no jurisdiction to entertain a matter that had been finalised at the work place, a position clarified in the case of Tafadzwa Sakarombe N.O. & Anor v Montana Carsewell Meats (Pvt) Ltd SC 44/20. This meant changing course, and bringing the case to the Labour Court. By the time he sought to do so, he had fallen foul of the rules of this court, which require that an appeal and/or review be noted/ filed within a period of 21 days. The applicant was, needless to say, way out of that period. The applicant implored the court to take cognisance of the fact that he was a self actor at the time, and could not have known that referral to a labour officer was wrong.
Although ignorance of the law is generally not an excuse, there are instances where, for self actors, it may constitute a reasonable explanation for the delay in noting an appeal or filing other pleadings. The instant case provides a good example. Had it not been for the clarification done in the Sakarombe case, supra, even experienced legal practitioners would have continued to refer such cases to a labour officer. This is so because s 8(6) of the Labour (National) Employment Code of Conduct Regulations Statutory Instrument 15 of 2006, provides for such a course of action.  It appears it is only after the Supreme Court interpreted this provision i n a manner that excludes matters that would have been finalised at the work place that the practice of referring such finalised matters to a labour officer ceased. It would be expecting too much from a self actor that he should appreciate a legal position on which even lawyers were not clear.
In the circumstances, I find the explanation for the delay reasonable.
I now come to the issue of prospects of success. On the face of it, this seems a simple, straightforward, open and shut case. The applicant pleaded guilty at the initial disciplinary hearing. He let his crew work at an area where there was a bad hanging. One is inclined to ask – What’s the point in proceeding with such a matter? The applicant sealed his fate by pleading guilty. 
However, a closer examination of the issues in contention gives the matter a different complexion. The applicant avers that his plea of guilty was based on the facts alleged. Those facts do not allegedly constitute the offence preferred against him. He contends that it is an essential element of the offence that there be damage to property and injury to persons. These did not occur. Should the admission of liability stand, where the offence admitted has not been established by the facts?
 For this reason, coupled with the explanation for the delay already looked at, it is my considered view that condonation be granted, so that the parties get final judgment.  MAKARAU JP (as she then was) adopted such an approach when confronted with what she considered an important legal question. She granted condonation even after she found that the party seeking the court’s indulgence was negligent. She remarked, in the case of Chimpondah & Anor v Muvami 2007 (2) ZLR 326, at page 328 C-D: 
“I used the discretion vested in me to allow the late filing of the heads of argument because of the need for the parties to have a final judgment on the matter in view of the spate of litigation that they have already been involved in over the same matter. Furthermore, in my view, the point raised by the respondent in his defence is an interesting and important legal point concerning the definition of instalment sales of land under the Contractual Penalties Act [Chapter 8:04].”
In casu, it is not in the interests of justice that the door to the court be closed to the applicant by refusing condonation, given the questions being raised on the propriety or otherwise of his conviction. These, in my view, can only be properly determined after a full hearing.
In the result, it is ordered that;
1. The application for condonation of the late noting of an appeal and filing of an application for review be and is hereby granted.
2. The applicant shall file his notice of appeal and application for review within 10 days of the date of this order.
3. Costs shall be in the cause.


Tamuka Moyo Attorneys, Applicant’s Legal Practitioners
Gill, Godlonton and Gerrans, Respondent’s Legal Practitioners 
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