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For 2nd Respondent			In Default


	 
MUSARIRI, J:

	On the 25th October 2017 at Chinhoyi, 2nd Respondent in his capacity as an Arbitrator issued an award. He ordered 1st Respondent (employer) to pay Applicant (employee) various amounts in respect of damages in lieu of reinstatement. The employee then filed an appeal and application for review with this court. The employer opposed the application and filed a counter-application for review, together with an appeal. All the matters were set down for hearing before us. At the onset of oral arguments, the parties agreed that the applications for review be dealt with first.

Employee’s Review Application
	Prior to the award in casu, the matter had been dealt with by another Arbitrator, the late Magureyi. He issued an award which ordered the employer to reinstate the employee without any 


loss of salary and benefits. The parties therefore engaged in negotiations to settle the matter. They failed to settle. Magureyi passed on. Then the matter landed up in the hands of 2nd Respondent.

	The employee’s main complaint was the award by 2nd Respondent was not done as per the award by Magureyi. Certain items were left out of the award. Specifically, the ground was set in the “Grounds Of Review” thus;

“1.1.8	The Arbitrator S. Zimuto, erred in that the quantification of benefits owing were not done according to the Arbitral Award by the now late Honourable Arbitrator Mr. M. T. Magureyi.

1.1.9	The Arbitrator Mr S. Zimuto further erred in that he did not consider the position papers by the negotiating parties on the quantification of damages in lieu of reinstatement”

	
	The employer responded to these grounds as follows;

‘1.	Whilst the 1st Respondent is not opposed to the setting aside of the Arbitrator’s award, it being common cause between the parties that the 1st Respondent also filed an appeal and a review against the same award under case number LC/H/326/17, it is submitted however, that the Applicant has not raised proper grounds of appeal and proper grounds of review. 

2.	In other words, whilst the award must surely be set aside, it is submitted that the Applicant’s so called grounds of review are so vague and vexatious as to be meaningless to the extent that the present application is fatally defective.”


	I agree with the employer’s submissions. The employee’s grounds do not clarify what the irregularity is. Faced with such bold allegations the opponent cannot tell what case is being made against it. The following dicta by the Supreme is apposite. 

	Ref S v Jack, 1990 (2) ZLR 166 (SC) MCNALLY JA at p 167 D:



“A magistrate who receives such notice of appeal cannot know what to say in response to it. The notice is not a notice of appeal …”


The remarks apply with equal force to grounds for review.

On that basis I consider that the employee failed to state valid grounds for review. Alternatively, he failed to substantiate the grounds averred.

Employer’s Review Application 


	The employer raised basically two grounds for review.

	Lack of jurisdiction; it was common cause that the late Arbitrator Magureyi was authorized to deal with the matter in terms of Part XII of the Labour Act [Chapter 28:01] (hereinafter called the Act). Likewise, 2nd Respondent could only deal with the matter in terms of the Act. The employer complained that;

“2.1.	The Arbitrator had no jurisdiction to proceed with the quantification proceedings as there was no legal basis for doing so. The Arbitral Award by the late Arbitrator Magureyi did not order payment for damages in lieu of reinstatement as part of the relief;

2.2.	It being common cause that the 2nd Respondent was not properly appointed, it is submitted that the Arbitrator did not have jurisdiction to deal with the matter.”

	The 2nd Respondent has not filed any papers before this court to lay out the basis for his mandate in this matter. Neither did he appear at the hearing of the matter. It was imperative for him to clarify matters given that his presumed authority was being challenged. The employee sought to cure this default by reference to correspondence between the employer and its attorneys. Apparently in one letter the employer stated that;



“If we fail to settle the matter with our proposal, it is our opinion that you approach the Arbitrator/Courts for quantification of damages.”


	The employee argued that the employer cannot turn around and now dispute arbitration given its earlier embrace of same. However, the letter is communication between attorney and client. It cannot found the basis of the presumed mandate of the 2nd Respondent. The letter was in any event not directed to the Applicant.  Further and in any event it is difficult to discern a valid basis upon which the 2nd Respondent could deal with a matter where an award was worded as in casu. The award simply ordered reinstatement. It did not provide for damages in lieu of reinstatement. Therefore 2nd Respondent did not have authority to deal with the matter as if he was authorized by the late Arbitrator Magureyi’s award to quantify the desired damages.

	Audi alteram partem: The employer argued that 2nd Respondent proceeded to quantify the damages without hearing the parties. The parties were given an opportunity to file written submissions. They both filed written submissions. Parties are not entitled as of right to make oral submissions to an arbitrator. Indeed, in a number of cases the parties dispense with oral argument preferring that the matter be determined on the basis of their written submissions. In any case the audi alteram partem rule requires that an adjudicator must hear both sides to a dispute. In this case both sides were heard in writing. There was no unfair advantage given to one party. I consider that the rule was not violated in this case.

Disposition

	I consider that the employee’s application for review lacks merit. It must be dismissed. The employer’s application for review has merit in as far as the 2nd Respondent lacked authority/jurisdiction to deal with the merit. Hence the arbitration award he issued is a nullity.






Wherefore, it is ordered that;


1.	Applicant’s application for review be and is hereby dismissed;
2.	1st Respondent’s counter application for review be and is hereby granted; and
3.	The arbitration award issued by 2nd Respondent dated the 25th October 2017 is hereby set aside.






……………………….
G. MUSARIRI
J U D G E





					……………………….
I agree,    	         B. CHIVIZHE
		J U D G E
	 

