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In the matter between:


MUCHINERIPI ZIMBOVORA						APPLICANT

versus

THE AUDIT OFFICE							1ST RESPONDENT
BONFACE MUKWENGA N.O.						2ND RESPONDENT
ANYMORE GURI N.O.							3RD RESPONDENT
LUXON MURURAMI N.O.							4TH RESPONDENT 


Before The Honourable Makamure J


For the Applicant			: Mr  R. T. Mutero  (Legal Practitioner)

For the Respondent			: Advocate B. Magogo


	 

MAKAMURE J:

	This is an application for condonation of late filing of an application for review and extension of time within which to file the application for review.

	The respondent took a point in limine before the main application was argued. The respondent raises in limine, that after filing the application with the necessary founding affidavit, the applicant then proceeded to file a supplementary affidavit. Such Supplementary affidavit, it was argued, ought to have been filed with the leave of court or a judge. It was submitted that the failure to obtain such leave, means that the applicant violated the Rules of this court. The applicant on the contrary argued that there was no prejudice considering that the said supplementary affidavit was filed before respondents had filed their papers.

	Rule 14 provides for court applications. Rule 14 (1) provides as follows:

“(1) A court application shall be in Form LC1 and shall be supported by one or more affidavits setting out the facts upon which the applicant relies together with the draft order.
		and
Rule 14 (5) provides that:
(5) Except as otherwise provided in this rule, no affidavit which has not been served with a court application shall be used in support of the application unless it is otherwise ordered by the Court or a Judge.”(emphasis added)

	The applicant filed his application together with the Founding Affidavit on 26 November 2020. On 8 December 2020 he filed a supplementary affidavit. On 9 December 2020 the respondents filed their notices of opposition.

	Rule 14 (4) provides:

“The applicant shall serve copies of the application together with annexures thereof to the respondent within five days of their issuing out and within ten days thereafter, file with the Registrar proof of service in accordance with Rule 11.”

	What this means is that once an application has been filed, certain procedures are set in motion. Such processes or procedures include computation of days. That is why rule 14 (5) puts a safeguard to the effect once the process is in place, it requires an order either of the court or Judge to grant filing of any other affidavits. A litigant cannot choose to file papers or affidavits outside the parameters set out by Rules. On that basis alone, and without commenting on the contents of the two affidavits, the “Supplementary Affidavit” was filed in an irregular fashion and in violation of the Rules of this court. The applicant averred that the rules of this court are not strictly peremptory. Nothing can be further from the truth. In terms of Rule 14 (5) … no affidavit which has not been served … shall be used …” (my underlining)  It is a basic rule of interpretation that “shall” is peremptory and not directory. There is no in between. Thus it is a requirement for any other affidavit in support of the application to have the sanction of the court or a Judge. Numerous authorities have emphasized the need for parties to comply with rules of court. Compliance with the Rules is necessary. It is not a mere formality (See Saloojee and Another NNO v Minister of Community Development 1965(2) SA 135). Failure to comply with the rules of court will only lead to litigants filing papers as and when they feel like it. This is catastrophic and can only lead to chaos in the administration of justice. Such conduct cannot be condoned and must be nipped in the bud.

	Had the applicant heeded the warning by the respondents, he would have avoided the present situation. Since he chose to ignore the voice of reason, he has only himself to blame.

	Mr Magogo who appeared for the respondents clearly articulated that the requirements to file the supplementary affidavit were not met. Mr Magogo prayed that in view of the failure by the applicant to comply with the rules when he filed the Supplementary Affidavit, such Supplementary Affidavit be struck out and the application proceeds on the basis of the initial founding affidavit. I agree. No reasonable explanation has been tendered as to why provisions of Rule 14 (5) were not complied with.

	In the result it is ordered that:

	1.	The preliminary point raised be and is hereby upheld.
	2.	The supplementary affidavit filed by the applicant on 8 December 2020 be and is 
hereby struck out. The application is to proceed on the basis of the properly filed founding affidavit.



Caleb Mucheche & Partners, Applicant’s Legal Practitioners
Makuwaza & Magogo Attorneys, Respondent’s Legal Practitioners
