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MAKARAU JA: 
The delay in handing down this judgment is much regretted especially in view of the order that I make.

This is an appeal and cross -appeal against a judgment of the High Court handed down on 25 April 2018. In the judgment, the court a quo found for the first and second respondents and declared the first respondent the owner of certain immovable property in Mt Pleasant, Harare up to 22 November 2017 and the second respondent the owner of certain property in Avondale, Harare.

Background
The facts giving rise to this appeal are set out in full in the judgment a quo. I summarise them below. 

The first and second respondents are companies incorporated in Belgium and Germany respectively.  On 2 December 2016 they approached the court a quo seeking an order against the third, fourth, sixth and seventh respondents under case NO HC 12074/16.  They obtained a provisional order restraining the third and fourth respondents from dealing in any way with the two properties mentioned above. The third and fourth respondents opposed the confirmation of the provisional order and the matter was placed before the court a quo. After hearing argument in the matter, the court reserved judgment. 

Notwithstanding the extant terms of the provisional order detailed above, the third and fourth respondents sold and purportedly transferred to the appellant the property situate in Mt Pleasant, Harare. On 5 March 2018, the first and second respondents returned to court on a certificate of urgency, to restore their ownership of the property and to once again restrain the third and fourth respondents from dealing with the property. In the urgent chamber application, they cited the appellant as an interested party. The urgent chamber application, filed under case number HC 2012/18, was placed before the same court which had reserved judgment in the first matter, the court a quo. 

After hearing the parties in the urgent chamber application on a date that is not apparent from the record, the court a quo issued a provisional order in favour of the first and second respondents with the consent of the parties. Although the order is not part of the record, it is not disputed.  The exact terms of the order are not relevant for the determination of this appeal. 

On 25 April 2018, the court a quo handed down the judgment giving rise to this appeal and in which the final paragraph reads: 
“I have considered all the circumstances of this case. I am satisfied that the applicants proved their case on a balance of probabilities. I accordingly grant the final order in their favour subject to the amendment which must be effected in para (1) of the draft order. The paragraph is amended to read:
‘Until 22 November 2017, the first applicant, Bulchmix GmbH Import-Export Chemikalen und Produkte registered in Germany was the legitimate owner of stand 295, Northwood Township 2 of Sumbeni commonly known as House No. 116 Twickenham Road, Mount Pleasant, Harare.’”

No formal order was granted or made after the above remarks.

 Ex facie, the judgment bears the two case numbers and the names of the parties to both cases. The disposition above could, without analysing the judgment, possibly relate to either of the two provisional orders that were extant against the third and fourth respondents.

I shall revert to this point in detail below.

The appeal
In his grounds of appeal, the appellant contended in the main that the court a quo erred in consolidating in its judgment, the causes in HC 12074/16, a matter in which he was not a party, and HC 2012/18 in which he was a party and in respect of which a provisional order is yet to be confirmed. The appellant further contended that the court a quo made findings of fact in the judgment adverse to his interests and that it did this without first affording him an opportunity to be heard. 

In their cross- appeal, the third and fourth respondents challenge the court a quo’s confirmation of the provisional order in case number HC 12074/16 without hearing the parties in case number HC 2012/18 among other grounds. 

It is not necessary that I detail the other grounds of the cross-appeal. 

The issues
To establish their standing as appellant and cross-appellants respectively, the main issue that falls for determination is whether or not the judgment a quo is also a judgment in respect of the urgent chamber application in which the appellant is a party. Put differently, the main issue is whether or not the judgment a quo is a composite or consolidated judgment of the two causes. 

In addition, in view of the argument that there was an improper importation of facts from the urgent chamber application into the written judgment, the alternative and ancillary issue that arises is whether the extensive reference to the facts of the second cause vitiates the judgment a quo as being grossly irregular.

The law
The practice of our courts has been for judicial officers to issue a single judgment in relation to two or more matters where this is convenient and the court is satisfied that it can speak once to dispose of the matters. This is usually the case where the consolidated matters are heard at the same time. (See(1) Brooker v Mudhara and Another; (2) Pierce v Mudhara and Another SC 457&458/15 and (1) Nexbak Investments (Private) Limited v Chirikure and Others (2) Nexbak Investments (Private) Limited v Chirikure and Others SC 43/09)).  A judicial officer may also issue a single judgment where two or more matters fall to be determined by the application of one or more legal principles common to both matters. (See Maseko v S and Muchauraya v S CCZ11/16). 

What is clear and common from all the consolidated judgments that this Court has issued, is that the consolidated judgment disposes of all the consolidated matters and makes orders in respect of each.

Thus, based on the practice of our courts, a judgment is said to be composite or consolidates two or more causes if it concludes each of the consolidated causes.  A consolidated or composite judgment must therefore grant or deny relief in respect of each of the consolidated matters. It must issue an order in respect of each of the consolidated matters or an order that speaks to each of the consolidated matters.

Analysis
I first consider whether the judgment a quo was a composite or consolidated judgment.

During oral argument, the words “composite” and “consolidated” were used interchangeably in respect of the judgment a quo. I do the same.

Creating the confusion that gave rise to this appeal is the format and the contents of the first three pages of the judgment a quo.  As stated above, ex facie, the judgment bears the two case numbers, viz HC 12074/16 and HC 2012/18. It also bears the names of the parties in respect of each case and the nature of the proceedings relating to each. It cites the legal practitioners who appeared in the two matters and the dates on which each of the cases was heard. 

In its body, the judgment a quo traverses the facts giving rise to both applications. This it does on the second page of the judgment in an interwoven fashion without a distinction being made as to which matter is being dealt with. Thereafter, the judgment records the court a quo’s findings on the urgency of the urgent chamber application and gives reasons for the consent order that was issued in the matter. 

Having explained why it granted the provisional order in the chamber application, the court a quo proceeds to determine the cause under HC 12074/16 in the remaining 15 pages of the 18 page judgment. It then concludes the judgment in the ambivalent manner detailed above and does not issue a specific and clear order.

 The court a quo makes not less than three references to the facts of the urgent chamber application in its findings. 

These are the references that the appellants argue are an improper importation of facts from one cause into the other. They are the references that also form the basis upon which it is argued that the court a quo had improperly consolidated the two causes in the written judgment. 
 	The judgment a quo did not however dispose of the urgent chamber application. It did not grant or deny relief to any of the parties in the urgent chamber application. The court a quo did not reconsider and or re-determine the urgent chamber application. It did not issue an order in respect of the urgent chamber application. 

It could not as the urgent chamber application had been disposed of by a consent order.

On the basis of the above, it is my finding that the judgment a quo is not a consolidation of the causes in the urgent chamber application and in the opposed application. Although it unnecessarily makes reference to facts emerging from the urgent chamber application, it remains a judgment on the opposed application.
 
I therefore find against the appellant and cross- appellants on the first issue.

I turn to the second issue. 

Is the judgment a quo grossly irregular?

I have indicated above that the court a quo made unnecessary references to the facts emerging from the urgent chamber application in the written judgment. The appellants argue that the reference was improper and therefore grossly irregular.

I agree.

In agreeing with the appellant I remain aware of the fact that the law of review, which is the exercise under way, is not concerned with all manner of irregularity attendant upon a proceeding or decision. It is concerned with gross irregularities, or irregularities that tend to make justice spin on its head and make it offensive for the proceeding or decision to stand. This has been the position in our law since time immemorial and is reinforced by the provisions of s 27 of the High Court Act [Chapter 7:06] which lists gross irregularity as one of the grounds upon which the High Court and this Court may review the proceedings of a lower court or administrative tribunal. (See Johannesburg Consolidated Investment Company v Johannesburg Town Council 1903 TS 111.)

As indicated above, it is common cause that the court a quo imported facts from the urgent chamber application to buttress its findings in the earlier cause. Whilst the court a quo did not solely rely on those facts in making its findings, the usage of the facts in that manner have created the legitimate apprehension in the appellant that the facts of his matter have already been determined in his absence and in complete disregard of the audi alteram partem rule.

On the basis of the above, it is my finding that the importation of facts from the second application into the judgment a quo was grossly irregular and vitiates the judgment which must be vacated.

I make the above finding notwithstanding the fact that the court that will determine the confirmation or discharge of the provisional order, being of equal standing with the court a quo, will not be bound by the findings under challenge.  I also note in passing that the res judicata principle may not be applicable when the appellant argues against the confirmation of the provisional order operating against him and the third and fourth respondents as he was not a party to the first cause. I make my finding solely on the basis that it affronts one’s sense of justice, and gravely so, that a court may make advance findings on the facts of a matter that is yet to be heard.

Whilst not overly so, I am also influenced in my decision to set the judgment a quo aside on the additional basis of its format and content, which could have been crafted in a better fashion.

Regarding costs, both parties have been partly successful. I see no reason why one party should be burdened with an order of costs. I therefore make none.

In the result, I make the following order:
1. The appeal and cross appeal are allowed with no order as to costs.
2. The judgment of the court a quo is set aside.
3. The matter is remitted to the court a quo for a fresh determination before a different judge.


BHUNU JA:		I agree

MAKONI JA:		I agree
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