IN THE LABOUR COURT OF ZIMBABWE	JUDGEMENT NO. LC/H/342/24../ HARARE, 19 FEBRUARY 2024		CASE NO LC/H/852/23 AND 21 AUGUST,2024


In the matter between:-



RANGARIRAI MUDZINGAMBIRI	APPLICANT AND
HEALTH SERVICE BOARD	RESPONDENT



Before the Honourable Chivizhe J;


For the Appellant:	Mr K. Masasire (Legal Practitioner)

For the Respondents:	No appearance


CHIVIZHE, J:

The application  placed before me  is for quantification  of backpays  and  benefits following the Applicant’s reinstatement into his original position. The application is filed in terms of section 89 of the Labour Act [Chapter 28:01] as read with rule 14 of the Labour Court rules, 2017. The Applicant’s reinstatement was pursuant to a judgment of this court rendered under reference LC/H/303/ 2020 on 18th December, 2020 the operative part of which reads as follows;

“In the result, the court grants the following order:
1) The application for review succeeds.
2) The appeal is upheld with costs.
3) The disciplinary proceedings before the Disciplinary Committee and in turn the Health Service Board be and are hereby set aside.
4) The matter is remitted to the Disciplinary Committee for a hearing de novo and in a procedurally correct manner within 60 (sixty) days of the date of this order.


5) The Appellant shall be reinstated to his original position with effect from the date of discharge and without any loss of salary and benefits.”

The material background facts are that the Applicant was employed by the Respondent as an Accounting Assistant. He was dismissed from employment on 6 March 2015. His internal appeal having been dismissed he approached this court with an application for review and an appeal. Following the hearing of both processes, the court rendered a judgment in the terms as referred to supra. The Applicant approached the Respondent with a view to seek compliance with this court order. He was duly reinstated on the 1st September 2022. The Respondent however refused to render to him his back-pay and benefits. The Respondent only commenced paying his salary and benefits as from the 1st of September 2022 (the date of assumption of duty). The Applicant being aggrieved has approached this court with an application for quantification of his backpay and benefits. The Respondent, despite being served with the application, has not responded to the application. The court, noting that the application is for quantification and is therefore evidentiary based directed the Registrar to set down the matter on the unopposed roll.
On the date of hearing the Applicant appeared with counsel. Mr Masasire, for the Applicant made submissions as follows. That the claims made were for backpays and benefits from the 1st March 2015(the month of his dismissal) to 1st of September 2022 the date of reinstatement. The letter of assumption of duty was tendered evidence in the record. On the issue of salary Applicant submission was that he was earning a salary of US$546 (including allowances) per month at the time of his dismissal from employment (pay slip attached). He was therefore claiming a total of 89 months’ salary in backpay. Mr Masasire emphasised that 2015 was a period of dollarization in the country.
The other claim as submitted in his Founding affidavit was for bonus. Mr Masasire conceded that there was no proof available to prove that every employee was paid bonus in order to entitle the Applicant to also receive bonus. He was therefore not persisting with that claim.
The other claim made was for annual leave and vacation leave days. To the question posed by the court, as to whether there was any distinction between the two, Mr Masasire conceded there was no difference. He submitted that the Applicant was therefore entitled to only one. With regard the actual number of days being claimed he indicated that they were 284 days. On the evidence already tendered in the form of the original salary slip it showed that Applicant already had 54 vacation days due to him as at March 2015. If one were to then
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factor in 89 months at the accumulative rate of 2 1/2 days a month that brought the total cumulative claim to 276 days which was equivalent to US $4045.
On the claim for Covid Allowance, Mr Masasire conceded that there was no evidence available to support/justify the claim. Whilst it was in the public domain that Civil Servants started receiving a Covid Allowance and a Cushion Allowance from around May 2020, he had however been unable to obtain the evidence to prove the claim. Mr Masasire submitted that the Applicant was therefore making a claim only for backpay and the cash in lieu of 276 leave days. The cumulative claim was for USD $48,594 (backpay) + USD $4045 (leave days).
On the issue as to which currency the debt was payable, Mr Masasire submitted that on the basis of the law as outlined in Statutory Instrument 33 of 2019 the obligation having arisen on the date of the judgment of this court which was issued on 18th December, 2020 which was a date after the ‘effective date’ as outlined in Statutory Instrument 33 of 2019 i.e. Presidential Powers (Temporary Measures) (Amendment of Reserve Bank of Zimbabwe Act and Issue of Real Time Gross Settlement Electronic Dollars (RTGS Dollars)) Regulations, 2019 the Applicant could only enforce payment on the basis of S22 (1) (e) of the Finance Act. On the basis of S22 (1) (e) therefore the Applicant was entitled to be paid in local currency at the prevailing interbank rate. Reference was made to authorities in Ingalulu Investments (Pvt) Ltd v NRZ and (2) Moffat Banda and The Sheriff for Zimbabwe v Audiomax 2010 (Pvt) Ltd t/a Audio Max Clinic Mike Mamoyo and Anor. The Applicant’s prayer was therefore for the court to grant the order in terms of the draft as filed.

THE LAW AS APPLIED TO THE FACTS
The Law relating to an application of this nature is that the salary scale which was applicable at the time of unlawful dismissal is the one utilised to calculate any damages payable. See Arda vs Mvududu SC 58 /2015.
The facts show that the Respondent although served with the application chose not to respond to the application. The court instead of entering a straight default judgment as provided in Rule 37 (a) of this courts’ rules, decided to proceed with a hearing on the merits, a procedure outlined in Rule 37 (b). This was in view of the application being an application for backpay and benefits and therefore is an application that is ordinarily evidentiary based. See in this respect the principle as laid in several authorities including Delta Beverages (Pvt) Ltd vs Murandu S38-15 where the Supreme Court stressed once again the need for evidence to be led in quantification matters.  The court observed, inter alia, that the Labour court could not


decide on a quantum of damages without hearing evidence. See also Diamond Mining Corp vs Tafa and Others SC70/15.
With regards the individual claims made it is clear that the Applicant is entitled to his backpay and benefits. This is clear based on the terms of the order as granted by this court which clearly show Applicant was entitled to ‘reinstatement without loss of salary/benefits.’ The Respondent clearly has no basis for denying the general claim for backpay and allowances by the Applicant. This is subject however to Applicant establishing/proving the specifics. On the issue of backpay the months that he is entitled to as calculated from the date of dismissal up to the date of assumption of duty calculate to 89 months. The Applicant is thus entitled to be paid the amount as claimed in back pay. On the issue of leave days, the court is satisfied that the Applicant, is on the basis of evidence tendered, also entitled to the cash in lieu of 276 leave days. The rest of the claims having been withdrawn by Applicant in the course of proceedings are duly dismissed.
On the issue of the currency in which the backpay is to be paid, the Applicant referred to several authorities on the current position of the law. The Applicant also filed after the proceedings several authorities which had also been referred in the hearing i.e. Ingalulu Investments (Private) Limited (2) Mark Masinyazana Mbayiwa vs (1)National Railways of Zimbabwe (2) Moffat Banda SC 42/22 and The Sheriff for Zimbabwe vs Audiomax 2010 (Pvt) Ltd t/a Audio Max Clinic and Mike Mamoyo and Wizear Trust HH 04-21; (1) Peppy Motors (Private) Limited t/a Agritech (2) Sabrino Sarpo (3) ; Tony sarpo vs (1) Ruzirun Investments (Private) Limited (2) Joice Teurai Ropa Mujuru (3) The Sheriff (N.O) SC 20/23 John Kundeya and Hwedza Rural District Council and Blessing Musodza SC 3455/23 (Order).

It is apparent from a perusal of the authorities as referred to that the current position of the law is that the value of all assets and liabilities including judgment debts that were denominated in United States Dollars on or before the first effective date i.e. 22 February 2019 as outlined in Statutory Instrument 33 of 2019, were deemed to have been expressed, concluded or incurred in RTGS dollars at the rate of one to one to the United States Dollar. See Zambezi Gas Zimbabwe (Pvt) Ltd vs NR Barber and Anor SC 3 /2020. All assets and liabilities, including judgment debts denominated in United States dollars incurred after the first and second effective date i.e. the 24th June 2019 as provided in Statutory Instrument 142 of 2019 (which is the instrument which introduced the Zimbabwean dollar as sole legal tender) would be


payable at the prevailing interbank rate of the local currency to the United States Dollar. The relevant provision is section 22 (1) (e) of the Finance Act which reads as follows;
“22 Issuance and legal tender of RTGS dollars, savings, transitional matters and validation
1)……
(e) that after the first effective date any variance from the opening parity rate shall be determined from time to time by the rate which authorised dealers exchange the RTGS dollar for the United States dollar on a willing - seller willing -buyer basis and;
It is clear, in casu, the judgment issued by this court was rendered on 18
December 2020. It was therefore made after the first effective date (22 February 2019) and the second effective date (24th June, 2019).  This essentially means that the currency that applies is ZWL as it is now the sole legal tender in Zimbabwe. The debt/ obligation also has to be discharged on the basis of Section 22 (1) (e) of the Finance Act as referred to above, that is at the prevailing interbank rate of exchange on the date of payment. The Applicant also prayed for the court to grant an order for costs on the higher scale. No justification having been laid before the court the request is dismissed.

In the result it is ordered as follows;
1. The application for quantification of backpays and allowances be and is hereby granted.
2. The Respondent be and is hereby ordered to pay Applicant the total sum of USD 52639 or the equivalent at the interbank rate on the date of payment.
3. The Respondent is to pay interest at the prescribed rate from March 2015 to the date of payment.
4. The Respondent to pay costs on the ordinary scale.


