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HARARE, 17 MAY, 2021		     	               CASE NO. LC/H/REV/51/2020
							      
AND 08 OCTOBER, 2021

In the matter between:-

DANIEL WHAMI								Applicant
Versus
DELTA BEVERAGES (PVT) LTD						Respondent	
									
Before The Honorable L. Hove, Judge:

For Applicant:	In Person
For Respondent:	Mr K. Ncube (Gill, Godlonton & Gerrans Legal Practitioner)


HOVE J:

Preliminary objection

	The applicant raised a preliminary issue in these proceedings that the application was opposed as the person who filed the opposing affidavit did not provide proof of the capacity in which she deposed to the affidavit. It was argued further that she had no authority to depose to the affidavit.



	The opposing affidavit clearly states that the deponent to the affidavit is a Human Resources officer for the respondent company and it is in that capacity that she was duly authorized to represent the respondent in the proceedings.

	The applicant accepts that she is a human resources officer. It was not show that there is deception on the part of the deponent that she is not what she swears under oath to be. There is thus no basis to uphold this preliminary objection. The matter must be decided on the merits of the application.

Background

The applicant in this case was employed by the respondent. Misconduct charges were preferred against him. He was found guilty and dismissed. He seeks, in these current proceedings, a review of the process which led to his dismissal.

The allegations that the applicant faced were briefly that;
(1)	Charge 1
Indiscipline/Disorderly behavior
Details of charge
Count 1
You were advised in writing not to exceed 2500km maximum allowed mileage but since beginning of the year (2019). You had averaged 3500km each month with the August mileage reading being 6443km and the September mileage reading being 4775..
Count 2
Failure to send through fuel returns inspite of several requests by his manager.



(2)	Charge 2
Theft, fraud, dishonesty behavior.
Details of charge
Dishonestly explained excess mileage by saying he had covered whole route when the tracking report shows he had gone off route and covered only 3 outlets when his market has over 350 outlets.

(3) 	Charge 3
Substandard performance
Details of charge
On several occasions the applicant had been given feedback concerning substandard performance but he choose to ignore and was unwilling to perform his duties.

The proceedings
Misconduct proceedings were conducted and he was found guilty. He appealed through the internal structures unsuccessfully. The applicant eventually filed this application for review.

The review application
His grounds for review are briefly that:

1.	Gross procedural and substantive irregularity in the manner in which the whole entire proceedings were conducted.
2.	The decision to dismiss was grossly irregular as it was made unilaterally by management in sheer defiance of the Code of Conduct.
3.	Respondent erred and misdirected itself by failing to uphold the provisions of the Policies and procedures.
4.	The Respondent was biased as it dismissed the applicant on false evidence of past offences.
5.	The Respondent failed to take mitigation.

The application for review was opposed. The court will consider the specific allegations 
raised to establish whether or not there is merit in the application.

Whether or not there was gross procedural and substantive irregularity in the 
Proceedings

	The applicant alleges in his founding affidavit that the proceedings were irregular 
as they were finalized outside the stipulated time. He alleges that the respondent failed 
to dispose of his appeal within 14 days. The appeal was filed on 7 July and ought to 
have been finalized by 22 July.	He also alleges that the vehicle care policy was not 
followed and that the rules of natural justice were not complied with.

	The Supreme court has clearly indicated that delay in finalizing proceedings 
alone cannot justify reinstatement and that delay merely gives the aggrieved party the 
right to the remedy of mandamus to enforce due compliance. See the case of Stella 
Nhari v Zimbabwe  Allied Banking Group SC 51/13.

	The failure to comply with the fourteen (14) day period cannot entitle him to 
reinstatement as per his prayer. Such failure cannot absolve him of the acts of 
misconduct which he faced. In the case of Air Zimbabwe (Pvt) Ltd v Chiku Mnensa & 
Another HC 89/04 the honourable Judge stated as follows;;

“I agree with this approach, a person guilty of misconduct should not escape the consequences of his misdeeds simply because of failure to conduct disciplinary proceedings properly by another employee. He should escape such consequences because he is innocent”.

At any rate, the respondent demonstrated in its opposing affidavit that proceedings were in fact concluded within 14 days. The notice of appeal was filed on 18 July 2020 and the detailed grounds of appeal filed on 20 July 2020. The matter was then heard on 27 July 2020.

The interpretation Act [Chapter 1:01] provides in section 33(2) as follows;
“where in an enactment a period of time is expressed to begin on or to be reckoned from a particular day, that day shall not be included in the period”.

	The appeal was therefore determined within the prescribed six (6) working days. But even if this was not so, the relief sought by the applicant would not be granted as all he would be entitled to is the right to enforce compliance.

	The vehicle care policy was not followed since the applicant faced allegations of misconduct which included other allegations and not merely restricted to issues of the vehicle care policy. The employer was quite entitled to follow the provisions of the Code of Conduct as it did. But even assuming that the employer erred in this regard, the applicant failed to show that he suffered any prejudice by the procedural irregularity.

	It is an established and accepted principle that not every procedural irregularity should vitiate proceedings. One has to show that they suffered prejudice by such failure to comply. See the case of T. Nyahuna v Barclays Bank SC 67/05 where in the court stated that;

“It is not all procedural irregularities which vitiate proceedings. In order to succeed in having the proceedings set aside on the basis of a procedural irregularity. It must be shown that the party concerned was prejudiced by the irregularity”.

	The applicant is not clear on what he means that Rules of natural justice were not followed. It appears the applicant mentioned it in passing and failed to substantiate it. There is no merit in this first ground of review.

Whether or not the decision to dismiss was made unilaterally by management in sheer defiance of the code of conduct?.

The applicant has not laid out the facts that form the basis of the allegation. The record shows that the decision being sought to be reviewed was made by a properly constituted works council meeting. The applicant himself had indicated that he was comfortable with the committee. This is the committee which heard and dismissed his appeal. The code of conduct outlines the procedure for the Respondent as follows;

	 Supreme court
            
Labour court

Works council

Head of Department 

Immediate Superior

Employees



There is no allegation that this procedure in the Code was not followed. The applicant appeared before his immediate superior in terms of the Code and then appealed to the head of Department and then to the Works Council.

	The decision to dismiss him was confirmed by the Works council committee in terms of the Code. I agree with the Respondent’s representative that there is no way that (under these circumstances) the applicant can contend that the decision was a unilateral one by management. There is thus no merit in this ground for review.

Did the Respondent err by failing to uphold the provisions of policies and procedures manual as read with the code?

As indicated in relation to the last review ground the respondent followed the misconduct hearing proceedings in terms of the Code of conduct.
The code enjoins the Respondent to do the following;

a)	Cause an investigation into the circumstances of the case.
b)	Notify the employee in question of the allegations against him.
c)	The facts that may be presented at the hearing.

	The applicant does not indicate which procedures and policies were not followed. The respondent followed all the steps as outlined in the code of conduct, the applicant went through the various disciplinary processes until the final internal appeal stage, that is, the works council.

	The applicant has failed to establish his allegations that procedures and policies were not followed. He again failed to show what prejudice was suffered by the failure to follow procedure as alleged. The proceedings before the works council can thus not be vitiated. There is therefore no merit in this review ground.

Was the respondent biased or otherwise compromised when it dismissed the applicant?

The applicant has not established his allegations of bias.
The record will show that the applicant was subjected to a fair process at all stages at the hearing and appeals. He indicated his satisfaction with the panels or committees he appeared before and had an opportunity to consult with his representatives and an opportunity to present his defence. In his initial appeal to the Head of Department, he alleged no bias. Right up to the works council stage, there was no complaint of bias. It Is thus difficult to understand the applicant’s ground, that there was bias exhibited by the disciplinary committee.

	The applicant seeks to impugn the integrity of the disciplinary authority without laying a foundation for the allegations. It is a tried principle that bias must not be remote or fanciful. Bias in the sense of Judicial bias has been said to mean a departure from the even handed justice which is required of those who occupy judicial office. The applicant in this case has not alleged any factors that would show bias on the part of the works council. Facts must be established which in the mind of a reasonable person would show a real likelihood of bias. No such facts have been placed before the court. In the result, the applicant has failed to establish this ground.

Did the respondent grossly misdirect itself when it failed to afford him an opportunity to mitigate?.

The works council was presiding over an appeal. The record showed that the applicant had submitted at the initial hearing stage his mitigation. The works council could not itself call for mitigation as the appeal was to consider and in a way review the earlier proceedings and establish whether or not the applicant’s grounds of appeal had merit.

	There was therefore no gross misdirection on the part of the works council. Failure to call for mitigation was never a grievance before the head of department or before the works council itself.

	If the applicant was aggrieved by the sentence, he could have noted an appeal against sentence. The works council’s mandate was generally to consider the record and establish if the appeal was meritous. There is therefore no merit in this ground for review.

	In the result, the application lacks merit and the following order is made;


Order

The application for review is dismissed.

Each party will bear its own costs.





Gill, Godlonton & Gerrans 		-	Respondent’s Legal Practitioners.


