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IN THE LABOUR COURT OF ZIMBABWE	     JUDGMENT NO LC/H/151/2016

HARARE, 12 FEBRUARY 2016 &			                CASE NO LC/H/960/2015
18 MARCH 2016


In the matter between


TAMUKA MOYO ATTORNEYS					APPELLANT


Versus


SHADRECK CHISOKO						RESPONDENT


Before the Honourable P Muzofa J

For the Appellant	T Zhuwarara (Legal Practitioner)

The Respondent in Person


MUZOFA J:

The respondent raised two preliminary issues in his heads of argument. However when the parties appeared before the court one of the preliminary point was abandoned.
The respondent submitted that the grounds of appeal did not raise questions of law as envisaged by section 98 (10) of the Labour Act [Chapter 28:01] (“the Act”). Further to that it was submitted that the grounds of appeal challenge the factual findings by the arbitrator and it was neither alleged nor demonstrated that the findings of the arbitrator were grossly unreasonable.
The appellant in response submitted that the grounds of appeal were properly before the court. It was submitted that the arbitrator was faced with certain evidence but concluded contrary to the evidence placed before him. To that extent there was a gross misdirection.
In terms of section 98 (10) of the Act only an appeal on questions of law arising from an arbitration award lie to the Labour Court. There is a legion of cases setting out what constitutes a question of law. A question of law also includes a gross misdirection on the facts. In setting out grounds of appeal it must be alleged that there was a gross misdirection and a reference to the misdirection. The court will consider whether the form and substance of the grounds of appeal, although raising questions of fact can be brought within the ambit of section 98 (10) of the Act.
Having said that I will consider the grounds of appeal as set out by the appellant.
The first ground of appeal impugns the arbitrator’s findings on whether the respondent’s contract of employment was unlawfully terminated. The appellant set out the factual basis upon which the ground of appeal is based. In my view if the factual basis relied upon represent what transpired on the ground, the arbitrator might have fallen into error.
To that extent the ground of appeal is properly before the court.
The second ground of appeal relates to the payment of notice pay. Payment of notice pay is dependent on the finding on the first ground of appeal. If the respondent’s contract was unlawfully terminated invariably he would be entitled to the payment and the opposite is equally true. Having allowed the first ground of appeal to stand, it follows that the second ground of appeal be allowed to stand.

Leave days

The ground of appeal raised the issue whether the award by the arbitrator of thirty days was competent in view of the contractual twenty five leave days. I believe this raises a question of law. Therefore the ground of appeal is properly before the court.

Transport allowance

The issue for determination is whether the arbitrator fell into error in ordering payment of the transport allowance in view of evidence placed before the arbitrator.
The evidence placed before the arbitrator included payment vouchers for fuel to the respondent for specific tasks. No payment voucher indicated that the respondent received his contractual benefit of twenty litres. However in view of the fact that the respondent received fuel on demand, the justices of the case require that this ground of appeal be properly argued. I will therefore allow the ground of appeal to stand.

Commission

The ground of appeal is properly before the court. The issue for determination stretches from the interpretation of the commission clause and then the application of the facts as to the fees earned by the respondent.

Medical Aid
[bookmark: _GoBack]
The arbitrator ordered parties to approach a medical aid society, have the contribution that was supposed to be made for the period computed and the appellant to pay such contribution. The issue for determination is the competency of such an order. Clearly there was a misdirection. The medical aid scheme is meant to benefit the employee in the event of sickness at the time of employment. This benefit can only be accessed by way of service.
At the time the respondent was employed he did not incur any medical expenses. If he had this was the evidence that was to be produced and the respondent would be entitled to a reimbursement.
The ground of appeal is therefore properly before the court.

Compensation for stolen property

The arbitrator ordered the respondent to return the stolen property the phone, tablet and laptop. It would seem the appellant wanted compensation for the property only. However the arbitrator did not address the issue relating to fuel allocations and the advance of $860-00. The arbitrator erred by failing to address the said issues. To that extent the ground of appeal is properly before the court.

Accordingly the following order is made:

The preliminary point be and is hereby dismissed.



Tamuka Moyo Attorneys, appellant’s legal practitioners






