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IN THE LABOUR COURT OF ZIMBABWE

HARARE, 28 MARCH 2024
3 APRIL 2024

JUDGMENT NO LC/H/148/24 CASE NO LC/H/635/23






CHITUNGWIZA MUNICIPALITY	APPELLANT


GOODWAY TAHWA MVUDUDU	RESPONDENT


Before the Honourable G. Musariri Judge:

For Appellant	-	Mr T. Kabuya, Attorney
For Respondent	-	Mr G.T. Mvududu, Respondent


MUSARIRI, J:

On the 17th July 2023 at Harare Arbitrator G. Masukume issued an award. He ordered appellant (employer) to pay respondent (employee) an amount of US$1,215,328.67 as outstanding salaries and benefits. The employer appealed the award to this Court whereupon the employee filed a counter appeal. The appeals were made in terms of section 92D of the Labour Act Chapter 28:01 hereafter called the Act.
The diverse grounds of appeal raised essentially 5 (five) issues which shall be dealt with ad seriatim

1. Whether the award used the correct salary scale:
The matter goes back as far as the 25th August 2014 when this Court (Murasi J) handed down a judgement the final part of which reads,
“1. The appeal succeeds.
2. The quantification award by Honourable N. Mukwehwa dated 25th June 2010 be and is hereby set aside.
3. The matter be and is hereby remitted to the same Arbitrator for quantification of
salary and benefits using the scale of Finance Director as Head of Department. In the event that the Arbitrator is no longer available, the matter should be placed before










another Arbitrator for that purpose. The quantification should be held within 30 days of this order
4. That there be no order as to costs.”

The matter was referred to an Arbitrator who issued an award. Both parties appealed the award to this Court. The matter was disposed of by Hove J on 30th January 2023 as follows,
“1. The arbitral award be and is hereby set aside.
2 The matter is referred to a different Arbitrator who shall quantify in terms of the Labour Court judgment of 15 August 2014, as amended, by Murasi J.
3 Paragraph 3 of the Court’s order is amended to read in the last part of that the arbitration proceedings must be commenced within 30 days of the date of this Judgement and be com-ted within a reasonable time.”

The order by Hove J led to the last award under the appeals in casu. Apropos the 1st issue Masukume opined thus
“35 For the purposes of these proceedings, a salary scale of USD 2,283.00 shall be used as it arises from the 2009 approved Manpower budgets. I feel that the Claimants should have done more to prove otherwise as the burden of proof lies solely upon him. See Astra Industries v Peter Chamburuka SC 12/2012. Thus, all the other salary scales provided fall away for want of authentication.”

The employer did not challenge this finding. Per contra the employee vehemently disputed it. The employee relied on the affidavit deposed on 2nd June 2023 by G. Makunde who was the Town Clerk (his boss) at the relevant time as follows;
“I was engaged by Chitungwiza Municipality as its Town Clerk, Grade 16 in 2012. My approved monthly basis salary was and is still USD 10 000 since 2012 to date. Further I confirm that the Heads of Department, Grade 15 (i.e. Chamber Secretary, Finance Director, Director of Housing and Community Services, Director of Health Services, Director of Urban Planning and Director of Engineering Services were and are still each earning an approved monthly basic salary of USD 8700 since 2012 to date.”

Masukume discounted Makunde’s assertion on the basis that he was dismissed in 2021 for incompetence. It also emerged in the hearing before this Court that Makunde is claiming his “salaries” from the employer on the basis that he was unlawfully dismissed.
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The circumstances in which Masukume found out about Makunde’s dismissal may be questionable but the bigger point is that Makunde had an obvious interest in inflating salaries. He stands to benefit if his claims against the employer succeed. Furthermore, his affidavit is not supported by official document. On that basis Masukume’s findings based on the employer’s Manpower budgets cannot be impugned.
2. Whether the award used the correct time frame
On this issue Masukume ruled that
“36. I do not concur with Respondent’s submission that the quantification period should be from 1 June 2007 to 25 June 2010 as it is about re-quantifying
Hon Mukwehwo’s award using the correct salary scale/ This is a continuing case which I am convinced can only be put to closure through resumption of duty by Claimant or procedural termination of his employment contract, whichever is applicable. Also, it is not in dispute that Hon. Mukwehwo’s award was set aside
37. For the purposes of these proceedings the quantification shall be for the period November 2005 to April 2023. For salaries and allowances (190 months) and for the period November 2005 to April 2023 (209 months) for other benefits.”

The employee relied on the employer’s letter dated 6 November 2006 which “instructed him to proceed on paid forced leave pending determination (by) Council of your contract of employment” He stated that since then his contract has not been terminated up to date. He therefore argued that he is entitled to salaries and benefits till termination albeit that he has not rendered any services to the employer since the forced leave. On the other hand, the employer argued that the payment of the award might “drive the employer out of business” contrary to public policy. Alternatively, the employer argued that employment had lapsed by effluxion of time.
It is common cause that the employee was in the same grade as the Chamber Secretary. A copy of the applicable contract is filed of record. The relevant clause reads
“2.1 Notwithstanding the date of signature of this contract, this agreement shall be deemed to have commenced on 14th May 2007 and shall continue for a period of five years, up to 30 April 2012.”

The employee argued the employer did not properly terminate him in terms of Clause 8 (the termination provision). However, termination under tits sub-clauses relate to termination














during the currency the contract which is a fixed term contract. It is trite law that such contract automatically terminates upon expiry of its term. No other acts are required of the employer on the end-date of the contract as it terminates per its own provisions. On this basis Masukume fell into gross error by quantifying his award beyond the end date i.e. 30 April 2012.
3. Whether the employee’s claims converted to Zimbabwe currency (ZWL) by operation of law:
Masukume dealt with the currency issue thus;
“38. I agree with Claimant that the exchange rate of 1:1 applies to debts that would have been assessed and expressed in United States Dollars before the effective date of 22 February 2022. I draw lessons from the case of Madhatter Mining Company v Marvellous Tapfuma SC 51/2014 (Madhatter) in which Gwaunza JA states,
…the undeniable fact is that a debt is not wiped out by the mere fact that there has been a change to the realisable currency. Equity would demand that a formula be found to give effect to the employee’s entitlements to payment of, and the employer’s obligation to pay, the debt in question.”

He went on to quantify the claims in US Dollars and did not convert the award to the Zimbabwe dollar (ZWL) at the parity rate of one-to-one. The applicable currency rule was recently restated by the Supreme Court in the case of
Ingalulu Investments v NRZ SC 42/22 Per Kudya JA at p 5
“Neither of these parties can treat a delictual claim as an asset or liability. They can
only do so after a competent court of law has made a determination on whether the claim establishes liability and thereafter assess the measure of such liability.”

Therefore, the claim in casu not having been assessed before the effective date in 2019, the claim did not convert to US Dollars as stipulated by sections 22 of the Finance Act No 02/19.

4. Whether award wrongly included allowances over and above the basic salary
The employer argued that allowances are not a right but are paid at the discretion of the employer. Thus, they could not be awarded as of right as done by Masukume. The correct position appears from the case of










NRZ v ZRAU  SC 26/15
Per Ziyambi JA
“12…The appellant’s position at all times was that it preferred to negotiate on basic salaries and not allowances. In my view both the Labour Court and the Arbitrator ought to have found that the allowances, not having been negotiated by the parties and therefore not forming part of their collective bargaining agreement, were not a right or entitlement available for appropriation by the respondents. This is a matter for the parties to bargain and reach agreement on. It is not a matter where a court can intervene. A court can only intervene to enforce any agreement the parties will have concluded.”

In casu the allowance was actually being paid during the currency of the employment contract. It was offered and accepted by the employer and employee respectively thus constituting an agreement that can be enforced by a court or tribunal.
5. Whether the award wrongly ordered payment by way of a payment plan:
The employee argued that once his claim had been assessed it became payable immediately. Therefore, there was no reason to stagger payments through a payment plan. The employer countered that “the Learned Arbitrator correctly exercised her discretion in ordering a payment plan.”
The employer relied on the case of
Telone v CASWUZ  2007(2) ZLR 262H
which stated.
“In assessing the award, it is inevitable that one has to consider the substantive effect of the award and determine whether or not it is contrary to public policy in its effect.”

It is evident that Masukume considered that the substantive effect of the award required that it be settled by staggered payments. It is common knowledge that local authorities are struggling to finance the services they are legally obliged to make. At least this Court takes judicial notice of that fact. It would be contrary to public policy to order the employer (a local authority) to pay the substantial award immediately. It is concluded that the award properly subjected payment to an agreed payment plan.


CONCLUSION


It is concluded that Masukume’s award needs to be adjusted to reflect the termination of the parties’ fixed term contract on 30 April 2012. It is proposed to remit the matter to Masukume make the necessary adjustment to her award.









Wherefore it is ordered that,







1. The appeal be and is hereby partially allowed;



2. The matter is remitted back to Arbitrator G. Masukume for the adjustment of her award to reflect the termination of the parties fixed term contract on 30 April 2012; and



3. Each party shall bear its own costs.



G MUSARIRI J-U-D-G-E


