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HARARE, 27 JUNE 2023
27 SEPTEMBER 2023

JUDGMENT NO LC/H/284/2023 CASE NO LC/H/887/22





SAMUEL HOVA	APPLICANT


PETROZIM LINE PVT LTD	RESPONDENT


Before the Honourable G. Musariri Judge:

For Applicant	-Mr P. Mutasa, Unionist
For Respondent	- Mr A. Maguchu. Attorney


MUSARIRI, J:

Applicant applied to this Court for the review of the determination by Respondent’s appeals committee which dismissed his appeal against the decision of the disciplinary committee. The application was made in terms of Section 92EE of the Labour Act Chapter 28:01 as read with Rule 20 of the Labour Court Rules S.I. 150/17. The impugned determination by the appeals committee reads as follows,
“The appeals committee considered a preliminary point that was raised by the respondent in response to your grounds of appeal, regarding the propriety of your appeal to the appeals committee. Following consideration of submission from both parties on this preliminary point, the appeals committee upheld the preliminary point and held that you are not entitled to appeal against what was effectively a default judgment.
You will therefore remain dismissed. Please note that you have the right to appeal against this decision in accordance with the Labour Act”

The grounds for review were cited as

1. Illegality in the proceedings,
2. Gross unreasonableness in the decision
3. Bias by the appeals committee against applicant
4. Gross irregularity in the proceedings or decision.




The relevant portion of applicant’s founding affidavit reads thus,

“11. The hearing proceeded on the 30th of May 2022 with the complainant presenting his case and I pleaded not guilty to the charges and hearing was adjourned to 2 June 2022.
12. From 2,3, 6, 7, 9,10, 13 and 14 June 2022, the complainant presented his evidence and called 6 witnesses.
13. On the 13th we requested for a postponement for the hearing scheduled on the 15th of June 2022 to attend conciliation at the Ministry of Labour See Annexure D.
14. On the 15th of June 2022 the committee proceeded to hear the matter in my absence despite the fact that the defence team had notified them of the meeting at the Ministry of Labour. The parties being myself and National Oil Infrastructure Company of Zimbabwe. See Annexure 6.
15. This decision was made without a properly constituted quorum as required by section 9 of the Code.”

Respondent countered in its opposition affidavit as follows

“7. Where the record of proceedings was confirmed as correct, the Appeals Committee did not need to hear any evidence to find whether the Applicant was in wilful default. In fact, Applicant deny that the was in default. If fact, Applicant does not deny that he was in default. As such a default judgement could be entered.
8. The Appeals Committee’s reasoning is clear, namely that the Disciplinary Committee issued a default judgement and that a default judgment may not be appealed. Reasons does not connote verbiage.”

I consider that the Appeals Committee (AC) erred by dismissing the appeal on the basis that appellant had no right of appeal. Part 6 of the applicable Code of Conduct in section 21 (2) provides that
“An employee., referred to in section 20, who is aggrieved by a decision or determination made by a Disciplinary Committee.
may-
(c) by giving written notice of intention to appeal to the Secretary, appeal to the Appeals Committee which shall determine the matter within fourteen working days and advise the employee and the relevant local senior official accordingly.”

The Code gives the employee a clear and unconditional right of appeal against any decision of the Disciplinary Committee. Thus, the Appeals Committee erred by ruling that appellant did not have a right of appeal. The AC in essence sought to apply the rules of procedure in courts of law which require a party to purge its default in order to be heard. With due respect quasi-judicial tribunals are not courts which are bound by strict rules of procedure. Their procedures
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need only comply with tenets of natural justice. See Mapondera v Freda Rebecca SC 81/22 Per Bhunu JA at para 25. “When interpreting statutes and codes of conduct, the court a quo should give a broad liberal interpretation that is not embroiled in flimsy legal technicalities in order to achieve social justice based on equitable labour standards.” By non-suiting appellant on a technicality the AC violated appellant’s right to be heard. Accordingly, the matter shall be remitted back to the AC to determine the merits of the appeal


Wherefore it is ordered that


1. The application for review be and is hereby granted;


2. The decision of the Appeals Committee be and is hereby set aside;


3. The matter is remitted back to the Appeals Committee for determination of the merits of the Appellant’s appeal to it within one (1) month;

4. If the Appeals Committee fails to comply with paragraph 3 of this order, appellant may appeal the underlying decision of the Disciplinary Committee to this Court; and

5. [image: ]Each party shall bear its own costs.
 (
G
 
MUSARIRI
)
J-U-D-G-E
image1.png
27 Sep 2023
HARARE





image2.png




