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Before the Honourable Ziyaduma J.

For the appellant: Majoni L; Legal Practitioner
For the respondent: Dendengure T and Mangoyi A; Self Actors

ZIYADUMA, J:

INTRODUCTION
This is an appeal against the arbitration award dated 20 November 2025 handed down by Honourable Arbitrator Mr B. Hwachi.
BACKGROUND
The appellant employed the 1st and 2nd Respondents as watchmen.  There is a dispute of fact between the parties as to when the employment relationship commenced. The appellant submitted the 1st and 2nd Respondents were employed from 16 January 2020 to September 2025 when the employment relationship terminated.  On the other hand, the 1st Respondent submit that he was employed on 2 April 2012 to September 2025 and 2nd Respondent on 01 April 2015 to September 2025. 

When the 1st and 2nd Respondents had issue with the Appellant over Non-payment of Outstanding Salaries, Underpayment, Non-payment of cash in lieu of leave days, cash in lieu of Notice and Gratuity, they reported their matter to the National Employment Council for the Commercial Sector of Zimbabwe on 26 August 2025 for conciliation.  Conciliation failed and a certificate on no settlement was issued to the parties and matter was referred for Arbitration.

PROCEEDINGS BEFORE THE ARBITRATOR
The 1ST and 2nd Respondents submitted that they were employed by Appellant on a contract without limit of time.
They further submitted that during the course of the employment relationship, they would receive their salaries in time but as time went by, they went for 2 months without salaries and sometimes were given half salaries.  They further submitted that in July and August 2025 they each received USD$ 55.00.  They further claimed that the employment relationship was terminated without cause.

They further claimed that the appellant did not pay them their salaries accordingly to the Collective Bargaining Agreement for the NEC for Commercial Sector and that payment being USD$ 331.00 monthly.
They further made a claim for payment of cash in lieu of leave days. They also made a claim for gratuity for 13 years and 15 years respectively. They also made a claim for Cash in Lieu of Notice.

They also submitted a signed document which they said was an agreement made out of court to try and settle the dispute. They further submitted that each party signed on the document as confirmation that they were bound by the contents of the document.

The Appellant submitted a quo that he employed the 2 Respondents from 16 January 2020 up to September 2025 when it closed the shop where the Respondents were working as watchmen.

It further submitted that after closing the shop there was agreement between the parties where the Respondents would work for 15 days each per month for a monthly salary of USD$ 115.00 for the 15 days per month.
It also submitted that from September 2022 to September 2025, it consistently paid the respondents the agreed amounts.

It acknowledged that there were outstanding salaries for July 2025 and August 2025.  It submitted that the amount owing for both respondents was USD $331.00 each instead of USD$662.00 which was being claimed.

On underpayment of salaries, it submitted that respondents were not entitled to payment of USD$ 331.00 because they were working for 2 weeks in a calendar month hence, they were supposed to get USD$ 165.00.  It submitted that because it was paying USD$ 115.00, it therefore meant that the salary underpayment shortfall was USD$ 50.00 monthly.  It further submitted that of the USD$ 50.00, statutory deductions of   USD$ 20.00 for PAYE NEC and NSSA payments would mean, the shortfall and salary areas was USD$ 30.00 monthly.

It also submitted that the USD$ 30.00 had to be calculated by 24 months, representing the period which has not prescribed.
On accrued leave days, it submitted that 1st respondent was entitled to a payment for 60 days since he took leave from 2 July 2021 to 2 August 2021.  It submitted that total amount owing for 1st Respondent was USD$ 331.00.  On accrued leave days for 2nd respondent, appellant submitted that he had 30 days, since he proceeded on vocational leave in 2021 from 17 September 2021 to 17 October 2021.  It acknowledged that it was indebted to him in this regard to the tune of USD$ 165.00 cash in lieu of leave days.

On gratuity it submitted that from 2020 to September 2025, the 1st and 2nd Respondents were entitled to payment of gratuity.  It submitted that for the 5 years, each of the respondents should be paid USD$ 82.75 which represents the 5% for the 5 years worked.
In summation it submitted as follows; That 1st respondent was entitled to the following payments;
(1) USD$ 720.00 in underpayments.
(ii)	USD$ 331.00 in cash in lieu of leave.
(iii)	USD$ 82.50 in gratuity.
Total USD$1133.50

For 2nd Respondent, it submitted it should be paid as follows;
	Underpayments:	USD$ 720.00
	Cash in lieu		USD$ 165.00
	Gratuity		USD$ 82.50
	Total			USD$ 967.50
It also prayed for a payment plan that would enable it to pay over 3 months.

FINDINGS BY THE ARBITRATOR
The arbitrator observed that the parties were in agreement that respondents were owed outstanding wages for July and August 2025.  They were also in agreement that respondents were owed cash in lieu of leave days; gratuity and underpayments on salaries.
It further observed that the parties only differed on the quantum of the amounts claimed.

On outstanding amounts, he analysed the submission by the appellant that there had been an agreement between the parties to work for 15 days a month.  He observed that the appellant did not produce any evidence to support this assertion.  In the result, he ruled that there is a great possibility that this unsupported averment may be a trick by the appellant to evade paying respondents their outstanding wages.  He ruled that if the agreement between the parties was in existence, it should have been attached.  It ruled that the respondents were entitled to USD$ 662.00 each on outstanding wages.

On underpayments of wages, the Arbitrator noted that respondents had submitted a document which they said constituted the party’s agreement.  He however observed that the document is not clear as to who is owed what.  He however observed even though it’s difficult to tell what the document was saying in relation to underpayments, it however, corresponds with what the appellant was saying in relation to the period owing. It only differed on the quantum to be paid. 
He made a finding that since the appellants had failed to provide evidence of the purported agreement between the parties, the salaries had remained at USD$ 331.00 and not USD$ 165.00 as suggested by appellant. 

The arbitrator also made a finding that the respondents were entitled to USD$ 331.00 and subtracted USD$ 115.00 which had been paid to respondents.  The shortfall in wages was found to be USD$ 216.00 multiplied by 2 months which gave a total of USD$ 432.00 for each respondent.
Also relying on the same document attached by respondents, he took USD$ 313 – USD$ 115.00   = USD$ 198.00 multiplied by 15 months which gave USD$ 2 970.00

He added USD$ 313 – USD$ 100.00 = USD$ 213.00 x 2 = USD$ 426.00 + USD$ 195.00 = USD$ 4 023.00 each as underpaid wages.

He also took in account the issue of prescription and multiplied using 24 months.

On gratuity, the Arbitrator relied on the agreement by the parties as reflected in the document submitted by the respondent and ruled that 1st respondent’s gratuity was USD$ 779.31 and for 2nd Respondent was USD$ 577.35.

He disregarded appellant’s submission on the basis that parties had an agreed position signed by the parties.  On cash in lieu of leave days the arbitrator took the view that the parties had agreed that each respondent is owed 2 months of leave days as reflected on the agreement attached.  He ruled that each of the respondent was entitled to USD$ 662.00 as cash in lieu of leave days.

He further ruled that the caveat subscriptor principle meant that parties were bound by the document which they signed.
In the result he made award in the following terms.
(1) That Appellant pays the 1st respondent a total of USD$ 6 126.31 and 2nd respondent be paid a total of USD$ 5 864.35 being outstanding wages, underpaid wages, unpaid leave days and gratuity.
(2) Payment is to be made within 3 months of the Award. 
Aggrieved by this decision, the appellant has now approached this court on appeal.


GROUNDS OF APPEAL
1. The arbitrator erred and misdirected himself in law by improperly placing the burden of proof on to the appellant to disprove the respondent; alleged outstanding wages for July and August 2025 notwithstanding that it was the Respondent’s burden to prove their case before the Arbitrator.
2. The arbitrator erred and misdirected himself in law by upholding and enforcing an alleged agreement on underpayments and gratuity which agreement it had earlier rejected for being vague and therefore relied on a document which was incapable of founding any enforceable contractual rights.
3. The arbitrator erred and misdirected himself in law by applying mathematically inconsistent calculations in determining underpaid wages, including contradictory figures, thereby arriving at an award not supported by evidence on record were capable of rational jurisdiction.
4. The arbitrator erred and misdirected himself in law by awarding gratuity at rates of 18% and 15% over extended periods allegedly exceeding the appellant’s operational life span, in the absence of a legal basis; or proven constituted entitlements governing gratuity at such rates.
5. The arbitrator erred and misdirected himself in law by misapplying the caveat subscriptor principle to circumstances where the circumstance, validity and certainty of the alleged agreement were disputed, thereby binding the appellant to obligations not established.

The appellant prays for the following relief.
(a) The appeal be and is hereby upheld.
(b) The arbitral award issued by Honourable Mr B. Hwachi on 20th day of November 2025 be and is hereby set aside.
(c) The matter be and is hereby remitted to a different arbitrator for a hearing de novo.
(d) The respondent to pay costs of suit.

WHETHER THE ARBITRATOR IMPROPERLY PLACED THE BURDEN OF PROOF ON THE EMPLOYER ON OUTSTANDING WAGES

On outstanding wages, the Appellant submitted that he owed respondents outstanding wages for July 2025 and August 2025.  He submitted that the amount owing was USD$ 331.00 for 2 respondents instead of USD$ 662.00 which respondents were claiming. 
In arriving at his conclusion, the Arbitrator considered submission made by both parties.  The appellant had submitted that he had entered into an agreement with the employees where they accepted to have a reduction in their salary. He concluded that it was the duty of the appellant to establish this point.

The law is clear that he who asserts has a duty to prove. For this proposition see The Sheriff for Zimbabwe v Renson Mahachi & Anor HMA 34/18.  The respondents indicated that they had received USD$ 55.00 each for July and August 2025.  The appellant agreed with this submission by the respondents.
The Respondents further submitted that they did not accept the proposal to have their salaries reviewed downwards to USD$ 165.00 from USD$ 331.00.

It is the court view that the Arbitrators finding cannot be faulted on two fronts.  The appellant was insisting that he had agreed with employees to pay them the reduced amount of USD$ 165.00 each monthly from USD$331.00.  He had the burden to prove this averment by producing the contract or other acceptable evidence to buttress this point.  The net effect of what the appellant did on this point was to create a boxing ring type of scenario where it was the word of the appellant against the word of the respondents. In resolving this point the arbitrator correctly determined who had the onus to establish this point and that onus was reposed on the appellant.

The appellant also ought to have sought and obtained a waiver from the NEC to pay employees amounts lower than the amounts stipulated in the Collective Bargaining Agreement.  He did not produce this evidence as well; hence his averments cannot be accepted by the court. 
When respondents indicated that they had received an amount of USD$165 instead of USD$331.00 and appellant accepted that position. This was an indication that respondents had discharged the onus on the by showing that they had not been paid the US$ 331 by the appellant.  Appellant had a duty to prove the terms of a contract that he had purportedly entered into with the respondents.  It was therefore not a misdirection for the arbitrator to cast the onus of proof on the appellant in the circumstances of the case.

In Musanhi v Mt Darwin Rushinga Cooperative Union 1997 (1) ZLR 120 the court had this to say on the question of burden of proof;
“I prefer, and commend, the approach of GROSCOFF JA in Esckom v Firt National Bank of Southern Africa Ltd 1995 (2) SA 386 (A) where, at 392D –E; the case of Judge of Appeal remarked:
“It has offer been said that determining the incidence of the onus of proof is merely a question of policy and fairness based on experience in different situations (Wigmore as quoted in Mabaso v Felix 1981 (3) SA 865 (A) at 873 C and Durin NO vs Boesak and Anor 1990 (3) SA 661 (A) at 673 A at 673A. As a matter of fairness and sound judicial policy, it seems reasonable that, where one party has the means of establishing a particular fact, and his opponent not, the onus should rather be on the former than the latter.” (my emphasis).

In casu, the appellant is the one who raised the point that he entered into an agreement with the two respondents on the reduction of their salary.  It was in the interest of fairness that the onus be cast on appellant to establish the existence of the agreement.  The arbitrator did not err at law in casting this onus on the appellant and deciding the matter on the question of onus. 

 Ground number 1 being without merit is dismissed.

WETHER IT WAS PROPER FOR ARBITRATIOR TO RELY ON AN AGREEMENT

Ground number 2 and 5 raise same issues hence will be dealt with simultaneously.
The arbitrator had relied in his decision on a document which parties differed on its signification for the case.  The respondent stated that the document was an agreement entered into by the parties in anticipation of a settlement of the case out of court.
On the other hand, the appellant maintained that the document was not an agreement.
The court invited the parties to lead evidence in respect of the relevance of his document in terms of section 89 (2) (a)(i) of the Labour act [Chapter 28:01] (herein after referred to as the Act.)

The appellant was the first to lead evidence of the document through Mr. Patrick Hwange. He testified that when he received this document which had been prepared by the respondents’ unionist representative, he merely signed on the document affirming that he had been given that document to go and consider it overnight.  He explained that his signature appearing on the document was merely as a way to acknowledge that he had received the document.

On the other hand, the 1st and 2nd Respondents testified that this document was prepared in the presence of both parties and during a discussion, as the parties were trying to agree on the contentious issue between them.  They further indicated that when parties would agree on each item, each of them would sign to show that they had agreed. Their signatures would appear on the item on which they would have agreed.  They explained that this was the reason why parties signed on the following areas on the document:
(1) Date when 1st Respondent was engaged was changed by the parties from 9 July 2010 to reflect 02 April 2012.  This portion was signed by appellant’ s representative and the 1st, 2nd respondents and the unionist. 
(2) On cash in lieu of leave days, the appellant and respondents signed together with the unionist. There was a deletion of 3 months to 2 months.
(3) On gratuity on 1st Respondent portion, there was deletion of 20% being substituted by 18%, there was a deletion of 15,08 years to reflect 13.08 years.  There was also a deletion of USD$ 998.30 to reflect USD$ 779.31 on 1st Respondent’s name.
Both parties confirmed that they signed the document on parts indicated.  Apart from the specific areas signed all parties signed at the bottom of the document underneath every detail outline and above.
This court does not agree with the explanation by the appellant’s representative that he only signed the document to signify having received the document to go and consider it.  If this was so, he could have merely signed at the bottom of the document. As outlined above the document was signed on the following significant areas;
1. Date of engagement for 1st respondent. 
2. Cash in lieu of leave days. 
3. Gratuity for 1st respondent. 
4. At the bottom of the document 

 
This court accepts the testimony of the respondents that this document was signed during the discussion of the parties. The parties were agreeing on specific areas of the dispute as itemised above hence they all signed the document on each part they would have agreed on. The appellant’s representative’s explanation that he signed to acknowledge receipt of the document is unreasonable in view of the fact that there are some deletions from a higher number to a lower number where each party would append their signatures. This is consistent with a scenario where parties were discussing each individual item and upon agreeing they would each sign to acknowledge that a particular issue has been agreed upon. This reasoning is consistent with the testimony of the respondents. 
In the result this court makes a finding that the document constituted an agreement between the parties. 
Having resolved this point on the basis of the evidence led that this document was an agreement between the parties, it follows that the arbitrator was correct in applying the caveat subscriptor principle to the set of facts before him and deciding that each party was bound by the contents of the agreement as confirmed by their signatures on the document. 
Being without merit ground 2 and 5 are dismissed.

WHETHER THERE WAS A MISDIRECTION ON USE OF 18% AND 15% RATES ON GRATUITY
The appellant contended that the arbitrator’s use of 18% and 15% had the effects of giving the employees benefits that exceeded appellant’s organisational life span. On the other hand, the respondents submitted that they were employed by the appellant from 02 April2012 to September 2025 and 01 April 2025 to September 2025 respectively. They submitted that the 1st respondent worked for 13 years and second respondent 10 years. Respondents attached a document from the national employment council confirming the percentage for gratuity. Respondents also attached the signed agreement showing the dates when they were engaged. 
On the other hand, appellant attached a certificate of incorporation for Kuwadzana Mart (Pvt) Limited. It is clear from the certificate that the company came into existence on 16 January 2020. 
In the absence of any reasonable explanation, there was no reasonable basis for the arbitrator to award gratuity for periods that pre dates the existence of the appellant. There was no explanation why respondents claimed an amount that predates the existence of the appellant. Additionally, the document attached from the National Employment Council is not in accord with Section 80 of the Labour Act which requires that any collective bargaining agreement be published as a statutory instrument. Hence the attached document cannot act as a substitute for a statutory instrument. 
In the result this court will accept the submission by the appellant on this point as the correct position in that computation of gratuity ought to commence from 2020 up to September 2025. The method of computation submitted by the appellant shall be used. This therefore means that each employee shall be entitled to a gratuity of 5% of 5 years using the salary of USD$ 331. The result is that each respondent is to receive a gratuity of USD$ 82.75 or the ZIG equivalent. 
Ground of appeal number 4 is therefore upheld. 

WHETHER THE ARBITRATOR USED MATHEMATICALLY INCONSISTENT CALCULATIONS FOR UNDERPAYMENT OF WAGES. 

The arbitrator made the following key findings that the employees were entitled to a payment of monthly wages of USD$ 331. He also made a finding that they were being paid USD$115 monthly. His approach to the computation was that he considered under payments for July and September 2025 separately from other months where there was underpayment. The arbitrator fell into error by introducing the figure USD$313 in the matrix yet the salary was pegged at USD$331. The arbitrator’s other finding was that he was going to use 24 months as the period for which the employees were being underpaid. However, in his computation he used 15 months this was an error on his part. This court is empowered in terms of section 89 (2)(a)(i) of the Labour Act to decide a matter on the record. 
There is sufficient information in the record which can enable the ought to resolve the challenge. This court is also empowered in terms of Section 89(2)(a)(ii) to vary or substitute a decision or order where the record is clear. This court will use these provisions to resolve the dispute. 
Accepting that each employee was entitled to USD$331 but was being paid USD$115 this means that the outstanding wages payments was USD$216. For the outstanding wages for July and August 2025, the total amount is USD$432 for each respondent. 
The arbitrator indicated that he would use 24 months for the period which the claim for underpayment had not prescribed. From these 24 months this court will remove a further 2 months to account for the outstanding wages already given for July and August 2025. This means that the computation will relate to 22 months for underpayment of the unprescribed period. 
The amount that each employee was supposed to be paid monthly was USD$331. However, they were being paid USD115 resulting in under payment of USD$216. The USD$216 is multiplied by 22 months for the unprescribed period of the claim for underpayment. The result is that each respondent is entitled to the payment of USD$4 752 as underpayment for the unprescribed period. 
Therefore, USD 4752 should be added to USD 432 which was underpayment for July and August 2025 which gives some total of USD$ 5 184.
Resultantly on underpayments the appellant is ordered to pay each respondent USD$ 5 184. 

Ground of appeal number 3 is upheld subject to the above findings of this court. 

DISPOSITION
The appellant was successful in relation to grounds of appeal 3 and 4. Even though the appellant was successful in demonstrating that the arbitrator used inconsistent calculations, the court managed to resolve the dispute from the record on this point and clarified the liability of the appellant in respect of outstanding wages and underpayments. On outstanding wages, the respondents are each entitled to USD $432-00 or Zig equivalent. On underpayments, each respondent is entitled to USD$ 5 184-00.
In relation to gratuity, the court upheld the computations by the appellant hence each respondent is entitled to USD $82-75. 
On cash in lieu of leave days the total amount of the amount is USD$ 662.00 for each respondent.
The appellant had prayed that the matter be remitted to the arbitrator for a hearing de novo. That relief cannot be granted in an appeal before this court. In any event, this court has resolved the dispute between the parties.
Appellant had also prayed for payments to be spread for 3 months and this was not opposed a quo. This court will also allow the appellant to pay the amounts over 3 months. The court will also not make any order as to costs as each of the parties have been successful in some of the grounds of appeal.
In the result, the court orders as follows:
1. The appeal be and hereby succeeds in part.
2. The arbitral award on gratuity, underpayments and outstanding wages handed down by Honourable B Hwachi dated 20 November 2025 be and is hereby set aside and substituted with the following:
a) ‘The respondent shall pay each claimant an amount of US$82.75c or the Zig equivalent in gratuity
b) The respondent shall pay each claimant an amount of USD$ 5184.00 or Zig equivalent as underpayment of wages.
c) The respondent shall pay each claimant an amount of USD$ 432.00 or the Zig equivalent as outstanding wages’
3. The arbitral award for cash in lieu of leave days for payment of USD$662.00 to each respondent is upheld.
4. The payments shall be made within three months from the date of this order. 
5. There shall be no order as to costs. 


ZIYADUMA J

Zimudzi and Associates; Appellant’s Legal Practitioners.




	













