 IN THE LABOUR COURT OF ZIMBABWE	
HELD AT HARARE						CASE NO. LC/H/1083/25
IN THE MATTER BETWEEN:
TAURAI CHIVANDA						 APPELLANT	
Versus
ZIMBABWE LEAF TOBACCO COMPANY (PVT) LTD	RESPONDENT 
				
22nd JANUARY 2026 and 30th JANAURY 2026
BEFORE THE HONOURABLE GONESI J
For the Appellant:		E.A. Chimutsipa
For the Respondent:		S. Sadomba

GONESI J: This is an appeal in which is sought:
“That the appeal succeeds as follows:
1. The decision of the Employment Council finding the Appellant guilty of the charge of fraud be and is hereby set aside.

2. The Appellant be and is hereby reinstated to his original position without loss of salary and benefits, or in the alternative in the event that reinstatement of no longer tenable, the Appellant shall be paid damages in lieu of reinstatement” (sic)



1. FACTUAL CONSPECTUS
i. The appellant was charged and convicted of theft, or aiding and abetting theft, fraud or embezzlement or extortion or corruption” in terms of the Tobacco Industry Code of Conduct, S.I 70 of 2017, it being alleged that he had made unjustified overtime claims for hours not worked. The disciplinary committee ordered dismissal of the appellant.

ii.  Dissatisfied with the decision of the disciplinary committee, the appellant appealed to the respondent’s works council, which dismissed his appeal.

iii. Aggrieved by the dismissal of his appeal by the works council, the appellant appealed to the NEC Grievance & Disciplinary Committee which dismissed his appeal.

iv. Irked by the decision of the NEC Grievance & Disciplinary Committee, the appellant lodged this present appeal. 


2. GROUNDS OF APPEAL  

1. “The Employment Council grossly misdirected itself in finding that there was strict compliance with the provisions of section 16 (1)-(4) when the Works Council had already made a fact finding that there was substantial compliance; the respondent did not appeal that finding by the works council and the Employment Council could not have tempered with the findings of the works council, in the absence of an appeal against such a finding by the respondent. 
 
2. The Employment Council erred in holding that the appellant required prior authorization to conduct off-site visits as part of the respondent's Standard operating procedures. No evidence was adduced to demonstrate that the Appellant was made aware of such a standard operating procedure, and was there any Standard Operating procedure placed before the employment council (sic).

3. The Employment Council erred at law in making a finding that consideration of the appellant's special circumstances to the event of the 7th of June 2025, amounted to mitigatory grounds and could not be dealt with on appeal, when such consideration is vital in establishing intent to commit fraud, an essential element of the offense “(sic)


3. PROCEEDINGS BEFORE THIS COURT

APPELLANT’S CASE

3.1. In motivating the first ground of appeal, Ms Chimutsipa submitted that the employment council had fell into error by alleging that there was a strict compliance with the code of conduct when there was a finding by the works council that there was substantial compliance. It was the contention by Counsel that the employment council made a determination on a new fact that was never raised on appeal. Ms Chimutsipa argued that a peremptory provision was to be complied with and hence substantial compliance did not qualify as compliance at all. Counsel submitted further that no steps were taken by the respondent to ensure a full investigation was done. In actual fact, a finding of fact had been made by the Works Council and hence it was incompetent for the employment council to make a determination without a foundation, so argued Counsel. 

3.2. In respect of ground 2 of the appeal, Ms Chimutsipa argued that there was no standard operating procedure. It was the submission by Counsel that in the absence of such, it was improper for the employment council to confirm the conviction and penalty imposed by the disciplinary committee. Without evidence of the need for prior written procedures for one to go for off-site visits, the case cannot stand, so argued Counsel. Ms Chimutsipa contended that, as a matter of fact, prior to the dismissal, the appellant would conduct offsite visits without any approval and it was only now that the respondent stated the need for approval. Counsel submitted further that the issue of seeking for approval was an internal issue to be discussed upon commencement of employment of which such was not done with the appellant.

3.3. In motivating the 3rd ground of appeal, Ms Chimutsipa submitted that the employment council erred in making a finding that the appellant’s special circumstances qualified as mitigatory factors when in actual fact they helped to prove appellant’s state of mind on the day in question. It was the submission by Counsel that the appellant lacked the requisite intention to commit fraud on the 7th June 2025.

RESPONDENT’S CASE

3.4. Per contra, Mr Sadomba submitted that the employment council on appeal found that the investigations were done in terms of the code. In finding that the investigations had been done in terms of the code, the employment council found that all the steps had been complied with so argued Counsel. Counsel submitted further that the issue of strict compliance and substantial compliance was as a matter of fact, appellant’s creation as investigations had been done in terms of the code.

3.5. Mr Sadomba submitted that the issue of whether the investigations had been done in terms of the code was a factual issue. It was the contention by Counsel that in terms of evidence gathering, the appellant was asked to comment on his overtime claims and appellant presented a detailed account, and it was on the basis of his report that misconduct charges were then preferred against him.

3.6. Counsel submitted that the real question was whether there was a gross misdirection by the employment council in making a finding that investigations were done in terms of the code. The matter did not end there, even assuming that the investigations were inadequate, this did not absolve the appellant to give an answer for the misconduct charges, so argued Counsel. The appellant could only escape on the basis that he was innocent so submitted Counsel. For this proposition, Counsel relied on the case of   Air Zimbabwe vs Mnensa & Anor SC 89/04.

3.7. Mr Sadomba submitted further that even if investigations were inadequate, that could not result in the acquittal of the appellant. Counsel argued that not all procedural irregularities vitiated the proceedings as enunciated in the case of Nyahuma vs Barclays Bank. Mr Sadomba argued that in the event that the court was of the view that the irregularities were overwhelming, the case of Dalny Mine vs Banda 1991 (1) ZLR should be of guidance to the court as it was held that “… as a general rule it is undesirable that labour matters should be decided on technical irregularities”. Counsel submitted that the employment council upheld the factual findings and that cannot be said to be a misdirection. 

3.8. In responding to the 2nd ground of appeal, Mr Sadomba submitted that the issue of whether the appellant required authorisation to conduct off site visits was a factual issue that had to be addressed by looking at the facts of the hearing. The supervisor gave evidence that if appellant was conducting offsites visits he needed prior authority in the form of a gate pass signed by the supervisor authorising the appellant to leave the premises and clearly identify where the appellant was going, so submitted Counsel. It was the contention by Counsel that the issue of standard operating procedures was a creation of the appellant since the standard practice was that one produces a gate pass as proof of authorisation. 

Counsel submitted that there was no gross misdirection in finding that the appellant needed prior authorisation to conduct off site visits.
3.9. Pertaining to the 3rd ground of appeal, Counsel submitted that on the 7th of June 2025 even though the appellant had only worked for 1 hour and 7 minutes, he claimed 9 hours as overtime, leading to a discrepancy of 7 hours 53 minutes, and this overtime claim, was paid for by the respondent. The disciplinary committee made a finding that this claim was fraudulent and such a finding was upheld by the employment council and the issue of attending to a sick child was mitigatory factor rather than a defence to claim overtime for hours not worked argued Counsel. Mr Sadomba submitted that there was nothing untoward in the employment council upholding the claim for overtime on the 7th June 2025 as fraudulent considering that the degree of proof in disciplinary hearings is proof on a balance of probabilities and the respondent had managed to furnish sufficient evidence to prove that the claim for overtime was fraudulent. 

4. ISSUE FOR DETERMINATION

The determination of this appeal turns on whether or not the National Employment Council erred in upholding the conviction of the appellant, by confirming the decision of the appeals committee and that of the disciplinary committee.



4.1. COMMON CAUSE

The following issues are without dispute:
(a) The appellant made a claim for overtime in excess of the hours actually worked.
(b) The appellant admitted this in the statement that he forwarded to the investigator.
(c) The appellant did not seek prior authority before attending to off site visits.

5. APPLICATION OF THE LAW TO THE FACTS

5.1 The fundamental principle is that an appeal court should be slow in exercising its discretion in interfering with proceedings in the lower court.
It is settled law that an appellate court can only interfere with the findings of fact made by a lower court in exceptional circumstances. In Hama vs National Railways of Zimbabwe 1996 (1) ZLR 664 (S) at p 670, KORSAH JA remarked:
“The general rule of the law as regards irrationality, is that an appellate court will not interfere with a decision of a trial court based purely on a finding of fact unless it is satisfied that, having regard to the evidence placed before the trial court, the finding complained of is so outrageous in its defiance of logic that no sensible person who had applied his mind to the question to be decided could have arrived at such a conclusion. …”
5.2 In Susan Rich v Jack Rich SC 16/01, EBRAHIM JA cited with approval the remarks in Hoffman and Zeffert: The South African Law of Evidence, 4th ed, at p 489, that:
“There are no rules of law which define circumstances in which a finding of fact may be reversed, but as a matter of common sense the appellate court must recognize that the trial court was in some respects better situated to make such findings. 
Where there has been no misdirection of fact by the trial court, the appeal court will only reverse it when it is convinced that it is wrong.” (Own emphasis)
5.3.  In Reserve Bank of Zimbabwe v Granger and Anor SC 34/01, at pp 5 to 6 of the cyclostyled judgment, the court held that if an appeal is to be related to the facts, 
“There must be an allegation that there has been a misdirection on the facts which is so unreasonable that no sensible person who had applied his mind to the facts would have arrived at such a decision. And a misdirection of fact is either a failure to appreciate a fact at all, or a finding of fact that is contrary to the evidence actually presented.”
In light of the authorities cited above, it cannot be said that the employment council erred in upholding the decision by the appeals committee regard being had to the circumstances surrounding the commission of the offence, conviction and penalty imposed.
5.4. It is trite law that in labour matters, the standard of proof is proof on a balance of probabilities. On the other hand, the standard of proof is the quality of evidence required to discharge the onus. 
In the case of Dube v Murehwa and Anor SC 448/19, it was stated that,
It is settled in our jurisdiction that the standard of proof in civil matters is “a balance of probabilities.” In ZESA v Dera 1998(1) ZLR 500, the court held that in a civil case the standard of proof is on the balance of probabilities. It stated that the reason for the difference in onus between civil and criminal cases is that in the former the dispute is between individuals, where both sides are equally interested parties. The primary concern is to do justice to each party, and the test for that justice is to balance their competing claims. MCNALLY JA stated at 504B:
“So in a criminal case one is primarily concerned with doing justice to the accused. In a civil case one is concerned to do justice to each party. Each party has a right to justice, and so the test for that justice has to balance their competing claims. Hence the ‘balance of probability’ test.”
Also, in Bruce N. O. v Josiah Parkers and Sons Ltd 1972 (1) SA 68 (R), proof on a balance of probabilities was explained in the following manner:
“It must carry a reasonable degree of probability but not so high as required in a criminal case. If the evidence is such that the tribunal can say ‘we think it more probable than not’ the burden is discharged, but if the probabilities are equal it is not.”
The employment council in confirming the conviction and penalty was satisfied that the employer had been able to discharge the onus of proving the guilt of the appellant on a balance of probabilities.
5.5. The Collective Bargaining Agreement: Tobacco Industry (Tobacco Industry Code of Conduct) S.I 70/17 provides as follows:
“PART VI
 DISCIPLINARY PROCEDURE
 Determination of offences 
 15. No employee shall be subjected to any disciplinary proceedings for misconduct unless the alleged offence is specified in Appendix 1. 
Investigating processes, records, rights of appearance and appeal
 16. (1) Every alleged offence shall be investigated.
 (2) In every ease, the investigation shall be conducted by the employee's immediate head or superior.
 (3) An investigation in terms of subsection (2) shall require the following
 (a) written statements from accused employee(s); 
(b) statements from witnesses and others involved;
(c) examination of documents and records; 
(d) physical examination of equipment or vehicles involved in the alleged breach; 
(e) written description of the event.
 (4) After an investigation, the investigator shall determine whether or not there is a prima facie case for a heating. If there is no prima facie case, the matter shall be closed and the accused employee informed immediately in writing. If there is a prima facie case, the following shall apply
 (a) if the alleged offence is occurring for the first time and would, if proven, attract a maximum penalty of a verbal warning, the investigator shall conduct the hearing. The accused employee shall be given two days notice of the hearing. The accused employee shall be entitled to be represented by a legal practitioner at his or her own expense, a member of the workers committee or fellow employee. At the hearing, there must be present a member of the workers committee as an observer. If the verdict is "guilty", a verbal warning shall be imposed and this shall be in the form of a minute witnessed by the member of the workers committee attending as an observer. If the accused employee is acquitted, the employee's record shall be cleared of all references to the case; 
(b) in all other cases, the matter shall be heard by a hearing committee composed of a chairperson, who shall be a member of management who is not the investigator and equal numbers of up to two representatives of the workers committee and management. It shall be the duty of the investigator to inform the accused employee, in writing, of the nature of the charge at least three days before the hearing. The notice to attend the hearing must indicate the time and venue for the hearing. The accused employee shall be entitled to be represented by a legal practitioner at his or her own expense, trade union, workers committee member or a fellow employee of his or her choice and to call and/or cross examine witnesses.
 (5) In all cases, the verdict of a disciplinary process, together with reasons, must be made and conveyed to the accused employee within five days. An employee found guilty must always be informed about the right of appeal provided for in this Code.
In the case at hand, appellant received an invitation to attend a disciplinary hearing dated 30 July 2025. The author of the letter was K Kainga an investigator from Mechanical Engineering.
In the letter, there was enclosed the following documents:
(i) Time and attendance record for 22 June 2024.
(ii) Time and attendance record for 29 May 2025.
(iii) Time and attendance record for 07 June 2025.
(iv) Engineering Department Monthly Timesheet July 2024.
(v) Engineering Department monthly timesheet June 2024.
(vi) Complainant’s description of events dated 17 July 2025.
(vii) Written statement dated 17 July 2025.
This goes to show that an investigation had been done in terms of the code of conduct. It is therefore inconceivable for the appellant to allege that the peremptory provisions with regard to investigations had not been complied with. I am inclined to accept the arguments by Mr Sadomba that the issue of strict compliance and substantial compliance is appellant’s creation. Having said this, it is apparent that the ground of appeal 1 has no leg to stand on and must therefore be dismissed.
5.6. In civil matters, the burden of proof is initially on the plaintiff. However, there are a number of technical situations in which the burden shifts to the defendant. For example, when the plaintiff has made a prima facie case, the burden shifts to the defendant to refute or rebut the plaintiff’s evidence. See the case of Musanhi -vs-Mount Darwin Rushinga Coorporative Union 1997(1) ZLR 120 (S). In casu, the respondent had proven that the appellant never sought for authority before conducting off sites visits and it was incumbent upon the appellant to quash this by providing contrary evidence in rebuttal. This was never done. Can the employment council then be blamed for upholding the findings of the works council, certainly not. Therefore, ground of appeal 2 being devoid of merit must be dismissed.

5.7. In analysing the 3rd ground of appeal, the court noted that by his own admission, the appellant acknowledged making a claim for overtime in excess of actual hours and work done. The principle in Potato Seed Production (Propriety) Ltd vs Princewood Enterprises (Pvt) Ltd & Ors HH 45/17 at pg 4 is a binding admission against his interests. The effect of such an admission has been highlighted in the same case to be as follows “Indeed the effect of an admission is settled law. Once made it binds its maker with the attendant consequences”.   
It is abundantly clear that there was no misdirection on the part of the employment council in confirming the conviction and penalty and resultantly ground of appeal 3 being without merit must equally be dismissed. 

DISPOSITION
The appeal be and is hereby dismissed for lack of merit.
There shall be no order as to costs.


ZVIMBA LAW PRACTICE appellants’ Legal Practitioners.
GILL, GODLONTON & GERRANS respondent’s Legal Practitioners.
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