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	MUREMBA J: This is an appeal against sentence. At the time the appeal was heard the appellant was out on bail. He was granted bail pending appeal within one week of having been sentenced.
The appellant appeared before a senior magistrate at Bindura Magistrates Court.  He was charged with indecent assault as defined in s 67 (1) (a) of the Criminal Law (Codification and Reform) Act [Cap 9:23].
	The facts of the case are that the appellant was aged 26 years while the complainant was aged 13 years.  On 3 May 2012 at around 19:00 hours the complainant was walking, going to her sister’s place.  She was coming from her grandmother’s place.  She used a way which passes through Chipadze Primary School. The appellant works at Chipadze Primary School as a security guard.  When the complainant had gone past the school she saw the appellant following her.  When he caught up with her, he asked her for her name and where she was going.  She told him both her name and where she was going.  He offered her aUS$5-00 note to buy food but she refused to accept it.  When all this was happening they were walking.  When they got to the light industrial area the appellant grabbed the complainant’s hand and dragged her into the banana plants where he fondled her breasts and then asked to have sexual intercourse with her which she refused.  The appellant remained silent.  The complainant pleaded with the appellant to let her go.  The appellant asked to accompany the complainant.  As they were now proceeding with their journey they met two men.  The complainant alerted the two men about what the appellant had done to her.  The two men immediately apprehended the appellant and took him to the police.
	Having pleaded not guilty the appellant was convicted after a full trial.  The record of proceedings shows that he was properly convicted.  The conviction is hereby confirmed.
	The appellant was sentenced to 3 years imprisonment of which 6 months imprisonment was suspended on condition of good behaviour.  He was left with an effective 2 ½ years imprisonment.  In arriving at this sentence the magistrate considered the following mitigatory factors. The appellant is a 27 year old first offender.  He is married and has two children.  He is employed and earns $280 per month.  
	In aggravation the trial magistrate considered that the appellant fondled the complainant’s breasts after dragging her into the banana plants.  He then asked for sexual intercourse which she refused.  The magistrate went on to say , “The fact that he dragged her into the banana plants means that he only had one thing in mind, sexual intercourse with her but she refused.  This kind of behaviour cannot be condoned.  In arriving at the appropriate sentence, I considered the prevalence of such cases, the age difference between the complainant and the accused person which is 14 years.”
	When the trial magistrate was asked to comment or respond to the appellant’s grounds of appeal she justified her sentence by saying that the offence is a serious one.  She said that there is no law which says first offenders cannot be sent to prison if they commit a serious crime.  She said the fondling of the breasts can lead to something else and in the present case the accused even asked for sexual intercourse. She said that the appellant could have raped the complainant.  She went on to cite the case of S v Ncube HB 110/04 stating that NDOU J in that case said such cases are prevalent and should be viewed in very serious light.  He recommended a sentence in the region of 3 - 4 years.
	The appellant’s grounds of appeal are as follows.  Firstly, the magistrate did not give due weight to the fact that the appellant is a first offender. Secondly, the court misdirected itself by failing to consider that the case involved the mere fondling of breasts.  Thirdly, in sentencing the appellant the court considered what could have happened, that is, that the appellant could have raped the complainant.  Fourthly, the sentence is excessive and induces a sense of shock.
	The respondent’s counsel is not opposed to the appeal.  She agrees with the appellant’s counsel’s arguments intoto.
	In S v Mundowa 1998 (2) ZLR 392 H it was stated that an appeal court can only  interfere with the sentence of the trial court in situations where the sentence is vitiated by an irregularity or misdirection or if the sentence is so severe that no reasonable court could have imposed it.  In the latter, the sentence should induce a sense of shock.
In casu we entirely agree with the two counsels that the sentence is so severe as to induce a sense of shock. The trial magistrate sought to rely on the case of S v Fanuel Ncube HB 110/04.
	In that case the accused was charged with indecent assault.  He was aged 38 years while the complainant was aged 13 years.  The accused was working as a general worker at the complainant’s home.  When the complainant entered the house to close the windows the accused followed her.  He grabbed hold of her from behind, turned her around and fondled her breast before pressing her hard on his chest.  The complainant tried to resist but he overpowered her.  He invited her to the inner bedroom so that they could have sexual intercourse but she refused. He forcibly dragged her into the bedroom.  In the process the complainant stepped onto some maize bags, slipped off and fell. Consequently the accused lost his grip on the complainant and the she escaped.  NDOU J stated that, “the accused was determined to rape the child.  He was not prevented from doing so by a change of heart.  It was fortunate that she fell and broke away from his grip.  Sexual abuse of children is prevalent and should be viewed in very serious light.  The age gap between the accused and complainant is around 25 years.  The accused’s moral blameworthiness is so high that a sentence in the region of 3-4 years imprisonment with part thereof suspended was called for.”
	The accused had been sentenced to 15 months imprisonment with 3 months thereof suspended on condition of good behaviour.   NDOU J dealt with the case as a review matter.
	The Ncube case is distinguishable from the present one in two ways:  Firstly, in the Ncube case the accused and the complainant were related, though distantly.  The accused was an elderly relative who was working at the complainant’s home.  He was therefore in loco parentis to the complainant.  That aggravates his case.  In casu the appellant and the complainant were strangers.  Although the appellant was a security guard at Chipadze Primary School, the complainant was not a pupil at that school.  Therefore it cannot be said that the applicant was in loco parentis to the complainant. Comparatively, Ncube’s moral blameworthiness in view of his relationship to the complainant was very high.
	Secondly; as correctly stated by NDOU J the accused in the Ncube case was determined to rape the child.  The complainant only managed to escape because she slipped and fell thereby causing the accused to lose his grip.  He did not rape her because he had had a change of heart.  In casu the appellant did not show that he was determined to rape the complainant.  Instead his actions exhibited an intention to have consensual sexual intercourse with the complainant.  Initially the appellant offered the complainant U.S. $5 note which she refused.  Although the appellant went on to fondle her breasts without her consent, he thereafter asked her to have sexual intercourse with him which she refused.  The appellant did not persist nor did he try to force himself upon the complainant.  When she asked him to let her go he did not argue.  He went on to accompany her.  On their way that is when they met the two men to whom the complainant then made a report of what the appellant had done to her.
	As correctly submitted by the respondent’s counsel, if the appellant had wanted to rape the complainant he could have done so without any problems.  Evidence by one of the two men who arrested the appellant was that they met the complainant and the appellant around 11pm.  It remains a mystery what the appellant and the complainant were doing in the bush between 7pm and 11pm.  The magistrate did not ascertain this issue from the complainant.  Be that as it may, the fact is that if the appellant had wanted to rape the complainant he could have done so in the 4 hours they were alone in the bush. In sentencing the appellant it was therefore not correct for the magistrate to say that the appellant could have raped the complainant.
	Having regard to the circumstances of this case we are of the view that an effective custodial sentence is not called for.  We have not lost sight of the fact that sexual abuse of children is prevalent and should be viewed in very serious light. There is every need to impose deterrent sentences in order to curb the crime.  However deterrence should not be overemphasized to the extent of imposing an unduly harsh and disproportionate sentence. See S v Boka 1995 (2) ZLR 130.
	A custodial sentence part of which is suspended on condition of good behaviour and another part which is suspended on condition of performance of community service will meet the justice of this case.  The part that is suspended on condition of good behaviour is meant to act as a rehabilitative and deterrent factor to the appellant.  The part that is suspended on condition of performance of community service is meant to punish him for what he did.
	In the result the appeal is allowed.  The sentence by the trial court is set aside and substituted with the following:
	12 months imprisonment of which 6 months imprisonment is suspended for 5 years on condition appellant does not within that period commit an offence of a sexual nature and for which upon conviction he is sentenced to imprisonment without option of a fine.  The remaining 6 months imprisonment is suspended on condition the appellant performs 210 hours of community service at ZRP Bindura starting on 10 December 2013.  The community service shall be performed between 8am to 1pm and from 2pm to 4pm every Monday to Friday excluding weekends and public holidays.  The community service should be performed to the satisfaction of the person in charge of the said institution who may upon good cause shown grant the appellant leave to be absent during certain days or during certain hours but such leave of absence shall not count as part of the community service to be performed.
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