IN THE LABOUR COURT OF ZIMBABWE

HARARE, 28 FEBRUARY, 2024
11 MARCH 2024

JUDGMENT NO LC/H/101/2024 CASE NO LC/H/560/23
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BRIAN MUREWA	APPLICANT


NATIONAL SOCIAL SECURITY AUTHORITY	RESPONDENT


Before the Honourable G. Musariri, Judge:


For Applicant	- Mr B. Magogo, Advocate
For Respondent	- Mr N.M. Phiri, Attorney and
- Mr T. Mashingaidze, Attorney




MUSARIRI, J:




Applicant applied to this Court for the review of his dismissal from employment by Respondent. The application was made in terms of Sections 89(1) and 92EE of the Labour Act Chapter 28:01. Respondent opposed the application.
The grounds for review were six-fold. However in oral argument applicant’s attorney stated that the grounds raise 3 (three) issues which shall be dealt with ad seriatim.

1. Whether the rejection of the defence outline was grossly irregular:
In his analysis of the evidence the Disciplinary Authority (DA) opined as follows;


“37.  It is important to point out the obvious, namely, that the employee did not attend the hearing and as such did not adduce any evidence in his defence. This is in addition to the fact that he did not file a statement of his defence, despite being advised to do so during the management process of the disciplinary hearing.”

However in paragraph 65 the DA stated


“65.  The second insubstantial point made by the employee is to assume, without a sound basis, that the tribunal did not consider the employee’s defence outline. The tribunal was given a copy of the defence outline much later during the proceedings and read it. I considered it for what it was worth. The point is that the defence outline was prepared and signed by the employee’s legal representative. The defence outline was not on affidavit. It was not evidence in the form in which it was produced. More important is the fact that the employee’s legal representative could not cross- examine the witness on it as the employee was not available for that purpose.
In the result the defence outline had very little, if any probative value….”

Despite the misstatement in paragraph 37, the DA made it clear in paragraph 65 that the defence outline was produced. He considered that the document had very little “probative value.” That conclusion is an assessment of evidence. The correctness or otherwise of the assessment of evidence is the gravamen of appeals. The document being part of the record can properly be revisited by an appeal court to determine whether its worth was properly assessed. In other words this issue is not a matter for review. This conclusion is consonant with the remarks in

Charumbira v Commissioner of Taxes 1998(1) ZLR 5845 Per McNally JA at 585D
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“Judicial Review as Gubbay CJ said in Muringi v Air Zimbabwe Corp and Another…is not concerned with the correctness of the decision, but with the decision making process.” (Underlined for emphasis)

Applicant’s argument and citations concerning the worth of written statements are matters for appeal and are not applicable in casu.

2. Whether the Disciplinary Authority erred in treating the matter as unopposed:
Applicant argued that the DA wrongly treated the matter as unopposed. This is a rather specious argument considering what really happened. Applicant did not turn up on the dates of hearing but his attorney did. The DA allowed the attorney to participate, cross-examine witnesses and address the forum on behalf of applicant. The attorney even put in a defence outline. As indicated above the DA read the outline and assessed its probative value. The DA proceeded to assess all the other evidence led. Clearly he did not treat the matter as unopposed but determined it on its merits.

3. Whether applicant waived his right to a fair hearing:
By letter dated 29 March 2023 applicant’s attorney addressed respondent in the following terms in part;

“He has advised us to make the following undertakings to you:
1. He will attend in person together with us the disciplinary hearing after the 15th of April 2023.
2. In the event of his non-attendance, the disciplinary hearing must attend (sic) without his presence.
3. No further postponements must be granted because of his non-availability after the 15th of April 2023.” (underlined for emphasis)

The letter is copied to the DA. The contents show that applicant waived his right to appear at the hearing in person. However he opted to appeal by proxy i.e. his attorney. By operation of the laws of agency, an agent’s actions in furtherance of his mandate bind his principle. In this case the presence and participation of his attorney at the hearing is as good as applicant’s attendance thereat.

Alternatively the issue is answered by the dicta in;


Moyo v Rural Electrification Agency SC 04/14
“Where a person wilfully defaults from attending a disciplinary hearing, he or she would have waived the right to challenge the conduct of the proceedings… it is therefore a cardinal principle that where a party deliberately absents himself or herself from a disciplinary hearing without leave, he or she would have waived his or her right to challenge the conduct of the disciplinary hearing.”

Applying the underlined principle to the facts in casu it is concluded that applicant waived his right to challenge the conduct of the disciplinary proceedings by way of review.




Wherefore it is ordered that,



1. The application for review be and is hereby dismissed; and



2. Each party shallbear its own costs.
G. MUSARIRI






J-U-D-G-E
