


1
HB 26/26
HCBC 103/26

CHARLES MASVIMBO 
Versus
MMP MINING SYNDICATE

AND

ABEDNIGO TAWANDA MAKUVIRE

AND

PROVINCIAL MINING DIRECTOR, MIDLANDS PROVINCE (N.O)

AND 

SECRETARY FOR MINES AND MINING DEVELOPMENT

HIGH COURT OF ZIMBABWE 
KABASA J
BULAWAYO 19 AND 26 FEBRUARY 2026

[bookmark: _GoBack]Urgent Court Application
V. Masvaya, for the applicant
C. Makwara, for the 1st and 2nd respondents
S. Jukwa, for the 3rd and 4th respondents

KABASA J: This is an urgent court application for a declaratory order and consequential relief wherein the applicant seeks the following order:
“1. 	The application for a declaratory order and consequential relief be and is hereby granted.
2.  	The decision of the 3rd respondent in issuing the 1st respondent with gold mining title held under certificate of registration number 35304 in respect of a mining block called Bamara 135 issued on the 24th of January 2025 be and is hereby declared unlawful and a nullity.
3. 	 For the avoidance of doubt and further to paragraph 2 (two) hereof, any acts done by the 3rd or 4th respondent whose effect is to alienate the area covered by applicant's communal land located in village Masvimbo, ward 9 under Chief Gwesela, Zhombe in the district of Kwekwe is declared unlawful and a nullity. 


Consequently,
4. 	The certificate of registration number 35304 in respect of a mining block called Bamara 135 registered in favour of the 1st respondent on the 24th of January 2025 be and is hereby cancelled.
5. 	Those of the respondents who opposes this application are ordered to pay the applicant's costs of suit at attorney-client scale jointly and severally, the one paying the others absolved.”
The background to the application is this:
The applicant is the owner and village head of a communal land in Masvimbo Village, Ward 9, under Chief Gwesela in Zhombe, Kwekwe, and has farmed and lived on the land since the 1990s. In 2023, after discovering gold deposits on his land, he obtained a prospecting licence under Peace Mining Syndicate, a syndicate comprising himself and his two brothers. They began the process of registering a mining claim, which stalled because the land fell under an Exclusive Prospecting Order (EPO) granted to Rio-Zimbabwe. In 2025, after learning that the EPO had been lifted, the applicant sought to proceed with registration. He was then informed that the 1st respondent had applied for and later obtained registration of a mining block covering his land. This was done without his prior written consent, which is mandatory under s 31 of the Mines and Minerals Act [Chapter 21:05] for prospecting or pegging on communal land. 
In December 2025, the 2nd respondent, claiming rights under the 1st respondent’s mining title, attempted to seize gold ore and mining dump from the land. Community members and police intervened to prevent the seizure, pending resolution of the dispute. A hearing was scheduled for 8 January 2026 before the 3rd respondent but was however aborted after the 2nd respondent refused to consent to jurisdiction. The applicant has approached the court urgently seeking cancellation of the 1st respondent’s mining certificate. The applicant submits that he is the lawful communal landholder and that his written consent was never obtained.
The court held that the matter was urgent and proceeded to issue a case management order truncating time lines for filing of further pleadings pending the hearing date. The parties proceeded to file their papers guided by the case management order.
The 1st respondent opposed the application. The 3rd and 4th respondents did not file any papers, an indication that they intend to abide by the court’s decision.  The court had however directed the 3rd respondent to furnish it with a report as per s345 of the Act which report was to cover, inter alia, whether the pegged area is an area that can be pegged in terms of the Act and if so whether such was done with the requisite consent of the occupier.
At the hearing of the matter counsel for the applicant submitted that in terms of section 31 (1) (a) of the Mines and Minerals Act [Chapter 21:05], 1st respondent ought to have obtained written consent from the applicant because the applicant is an occupier of a portion of Communal Land. Counsel also submitted that the 1st respondent ought to have sought consent from the applicant in terms of section 31(1) (g) (ii) of the said Act. Counsel for the applicant further referred to the report from the Provincial Mining Director which specified that the land in question was less than 100 hectares. Counsel rested his case by submitting that such consent was never sought from the applicant who is the occupier of the land in question, therefore, there was non-compliance with s 31 provisions.
Counsel for the 1st and 2nd respondent contended that the applicant’s reliance on s 31 (1) (a) of the Mines and Minerals Act is misplaced because the applicant has not alleged that the mining claim falls within the restricted distances listed in that provision. Therefore, no written consent from the applicant was required under that section. Counsel argued that s 31 (1) (g) (ii) of the Act, requires consent from the occupier when pegging communal land under 100 hectares and the applicant failed to prove the size of the land. The applicant did not provide evidence showing that the land is less than 100 hectares. 
Counsel for the 1st and 2nd respondent further argued that the land is clearly occupied as a village, as confirmed by both the council’s letter and the applicant’s own statement that he is the village head. Counsel further argued that under s 31 (1) (h) of the Act, consent for mining activities on communal land occupied as a village must be obtained from the relevant Rural District Council and not from the village head, therefore, consent was properly obtained by the 1st respondent. In conclusion counsel for the 1st and 2nd respondent submitted that since the land is occupied as a village and Council consent was obtained, the applicant has no valid claim, and the application should be dismissed.
The issue for determination therefore is whether the 1st and 2nd respondent ought to have obtained consent from the applicant. 
S 31 (1) (a) of the Mines and Minerals Act [Chapter 21:05] provides that:
“Save as provided in Parts V and VII, no person shall be entitled to exercise any of his rights under any prospecting licence or any special grant to carry out prospecting operations or any exclusive prospective order-
(a) Upon any holding of private land except with the consent in writing of the owner or, in the case of a portion of Communal Land, by the occupier of such portion or upon any State land except with the consent in writing of the President or some person duly authorized thereto by the President.”
S 31 (1) (g) (ii) of the Act provides that:
“(g) except with the consent in writing-
(ii) in the case of a portion of Communal Land which does not exceed one hundred hectares in extent, of the occupier of such portion.”
In casu, counsel for the applicant argued that the 1st respondent should have sought consent from the applicant as the applicant is the occupier of the land in question. Counsel for the 1st respondent contended that the Act requires consent from the occupier when pegging communal land under 100 hectares and the applicant failed to prove the size of the land. The report which was obtained from the Provincial Mining Director and forms part of the record provided useful guidance to the court. The report was compiled after a verification site visit was conducted where the applicant, counsel for the applicant and the 2nd respondent were present. In the report the Provincial Mining Director confirmed that the land in question measured less than 100 hectares. The 3rd respondent went on to state that the 1st respondent over pegged applicant’s land which is protected from prospecting unless done with the written consent of the owner as provided for under s31(1) (g-i). No such consent was given by the applicant. In that regard, the court must then proceed on the basis that the land in question is indeed less than 100 hectares. To argue otherwise is an argument in futility as there was verification of the land size by the 3rd respondent. Section 31 (1) (g) (ii) of the Act is couched in peremptory terms. It provides that no person shall prospect or peg upon communal land under 100 hectares without the written consent of the occupier. Although in terms of s 4 of the Communal Lands Act [Chapter 20:04] communal land is vested in the President, occupation confers legally cognizable rights of use and possession.
In casu, the evidence before the court establishes that the applicant is the occupier of the land in question and the land measures less than 100 hectares. Being a village head does not necessarily mean the applicant does not occupy a portion of the communal land. There is therefore need to separate the applicant’s position as village head and his occupation of a portion of that communal land as an individual who happens to be the village head. Accordingly, the registration was done in contravention of the Act, and it is trite that non-compliance with a peremptory statutory requirement renders the resultant administrative act unlawful. See Moyo & 3 Ors v Zvoma & Anor S 28-10.
Regarding costs, the applicant prayed for costs of suit on an attorney-client scale. As a general principle, costs follow the cause, meaning that the successful party is ordinarily awarded their costs. The underlying rationale is that a litigant who succeeds should be reimbursed for expenses incurred because of being unjustifiably required to commence or defend legal proceedings. This principle should only be departed from where sound and compelling reasons are demonstrated. 
The awarding of costs at a higher scale is within the discretion of the Court. Our courts will not resort to this drastic award lightly, due to the fact that a person has a right to engage the legal process in defending what they believe is a genuine cause. See Crief Investments (Pvt) Ltd & Anor v Grand Home Centre (Pvt) Ltd & 4 Ors HH 12-18. It is my considered view that in the present case there is nothing that the applicant has shown to justify the award of costs at an attorney-client scale. Costs will therefore be at the ordinary scale.
In the result I make the following order:
1. The application for a declaratory order and consequential relief be and is hereby granted, with costs.
2. The decision of the 3rd respondent in issuing the 1st respondent with gold mining title held under certificate of registration number 35304 in respect of a mining block called Bamara 135 issued on 24 January 2025 be and is hereby declared unlawful and a nullity.
3. The 3rd respondent is to effect the cancellation of the certificate issued to the 1st and 2nd respondents.
4. Costs shall be at the ordinary scale.
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