LABOUR COURT OF ZIMBABWE	                       JUDGMENT No:  

HARARE, 16 JANUARY 2026                                     CASE No: LC/H/1088/25
                           
                                


In the matter between: -
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   THEMBA MANGADZA                                                                             APPLICANT

versus
							
ZIMBABWE POWER COMPANY                                                      1st RESPONDENT

AND

ZESA HOLDINGS PRIVATE LIMITED                                             2nd RESPONDENT

AND

HONOURABLE ARBITRATOR F.V MAROVANYIKA                       3rd RESPONDENT

AND

THE MINISTER OF ENERGY AND POWER DEVELOPMENT            4th RESPONDENT


Before Honourable Justice Jaravani J

Applicant: In Person.

Respondents: In Default


JARAVANI J:

BACKGROUND
1. This is an application for leave to appeal against a judgment of this Court in Case No. LC/H/929/25. In Case No. LC/H/929/25 the Applicant made an urgent Chamber Application for rescission of the default judgment that was granted against him by this Court in Case No LC/H 592/25. 
The default judgment that was granted against the Applicant in Case No LC/H 592/25 condoned the 1st and 2nd Respondents’ late noting of appeal and gave them a grace period of five days to note their appeal. The Default judgment was granted on 22 September 2025.

2. The 1st and 2nd Respondents filed their notice of appeal pursuant to the default judgment in Case No. LC/H/592/25 on 25 September 2025. The 1st and 2nd Respondents’ appeal is currently pending in Case No. LC/H/912/25 of this Court and it has been set down for hearing on the opposed roll on 20 January 2026. The Applicant knew that the 1st and 2nd Respondents had filed their notice of appeal pursuant to the default judgment on 26 September 2025. The Applicant then filed his Urgent Chamber Application for rescission of the default judgment that condoned the 1st and 2nd Respondents’ late noting of appeal on 29 September 2025. According to paragraph 43(g) of his founding affidavit in Case No LC/H/929/25, the Applicant filed his urgent chamber application for rescission of default judgment because he had known that the 1st and 2nd Respondents had filed their appeal in Case No. LC/H/912/25. The Applicant denied this fact during the hearing of the Urgent Chamber Application for rescission of default judgment and he alleged that he filed the application because of the Registrar’s delay in replying his letter.

3. This Court dismissed the Applicant’s Urgent Chamber Application for rescission of default judgment in Case No. LC/H/929/25. This Court found that the application was not urgent, the Draft Order was fatally defective and invalid and the matter was moot- (page 27-30 of the record). The mootness decision was based on the fact that the 1st and 2nd Respondents had already filed their notice of appeal pursuant to the default judgment which the Applicant sought to have rescinded in his urgent chamber application. This Court also made an Order for costs on the ordinary scale against the Applicant in Case No: LC/H/929/25. The reasons for the Order for costs were that the application was an abuse of process since the Applicant knew that the default judgment had been executed through the filing of the notice of appeal by the 1st and 2nd Respondents before he filed his application and he was not candid with the Court when he denied that he was only prompted to file the urgent chamber application for rescission of default judgment by the knowledge that the 1st and 2nd Respondents had filed their appeal pursuant to the default judgment.



GROUNDS OF APPEAL IN THE DRAFT NOTICE OF APPEAL.

4. The Applicant then filed the present application for leave to appeal against the judgment in Case No. LC/H/929/25. The grounds of appeal in the Draft Notice of Appeal attached to the Applicant’s application are as follows: -

1. “The Court erred at law in withholding its jurisdiction over the application on the basis of mootness.
1. The Court grossly erred and misdirected itself in dismissing the application with costs on the basis that the applicant was not candid with the Court where the applicant was an honest self-actor genuinely seeking justice by applying for the rescission of a default judgment issued without giving him due notice of hearing and the internet link to be able to participate in the virtual hearing.” 

RESPONDENTS’ RESPONSES TO THE APPLICATION.

5. The 1st and 2nd Respondents, through their legal practitioners, filed a Notice of Response to the Applicant’s application for leave to appeal but only the 1st Respondent’s representative deposed to an opposing affidavit- (page 37-43 of the record). The Court will consider the 1st Respondent’s opposing affidavit despite the Applicant’s objection that its commissioned part appears to be photocopied. The commissioned part of the 1st Respondent’s opposing affidavit at page 43 of the record may have been photocopied and scanned onto the court portal but that does not detract from the fact that the affidavit was commissioned by a commissioner of oaths.

6. None of the Respondents attended Court for the hearing of the application despite proper service by the Applicant. The Court accepted the Applicant’s proof of service upon all the Respondents and they were called three times from the Court premises and they did not respond.  

7. The Applicant requested for default judgment but the Court did not grant default judgment. The Court decided to proceed to determine the matter in terms of Rule 29(b) (ii) of the Labour Court Rules, 2017, (hereinafter referred to as ‘the Rules’), for the 1st and 2nd Respondents and Rule 37(b) for the 3rd and 4th Respondents. The Court decided to proceed to determine the matter because there are conventional legal requirements which must be satisfied by an applicant for leave to appeal before obtaining judgment. The Respondents’ default did not exempt the Applicant from demonstrating to the Court that his application satisfies the legal requirements for an application for leave to appeal. The Court therefore requested the Applicant to address it in support of his application.

THE 1st RESPONDENT’S POINTS IN LIMINE.

8. The 1st Respondent raised two points in limine in its opposing affidavit. It alleged that the Court should withhold its jurisdiction over the Application on the basis of mootness. It further alleged that the dispute between the parties was rendered moot by the filing of the Notice of Appeal by the 1st and 2nd Respondents pursuant to the Default Judgment which the Applicant seeks to have set aside. It also alleged that the Applicant opposed the appeal and it has already been allocated to a Judge for determination. It then alleged that it will be impractical to have the appeal withdrawn or interrupted since it was noted pursuant to the Order which the Applicant seeks to have set aside.

9. The 1st Respondent also alleged that the applicant’s Draft Order is defective. It further alleged that it is not clear which relief is being sought by the Applicant. It then alleged that the application should be dismissed with costs because the Draft Order is fatally defective and invalid.


APPLICANT’S RESPONSES TO THE POINTS IN LIMINE

10.  The Applicant submitted that his application for leave to appeal is not moot because it is provided for by the law-(page 56 of the record). He submitted in his heads of argument that the Draft Order is very clear in that it seeks the relief for leave to appeal and stay of the appeal that was noted by the 1st and 2nd Respondents in Case No LC/H/912/25 pending the rescission of the default judgment which condoned the late noting of the appeal-( page 57-58 of the record). The Applicant abandoned the second paragraph of his Draft Order which sought stay of the appeal that was noted by the 1st and 2nd Respondents in Case No LC/H/912/25 during the hearing after engagement with the Court.
COURT’S DISPOSITION ON THE POINTS IN LIMINE
11.  The Court is of the view that the Applicant’s application for leave to appeal is not moot. An application for leave to appeal is provided for in section 92F of the Labour Act [Chapter 28:01], (hereinafter referred to as ‘the Act’), as read with Rule 43 of the Court Rules. The relevant part of section 92F of the Act provides that: -
“(1) An appeal on a question of law only shall lie to the Supreme Court from any decision of the Labour Court.
(2)Any party wishing to appeal from any decision of the Labour Court on a    question of law in terms of subsection (1) shall seek from the judge who made the decision or, in his or her absence, from any other judge leave to appeal that decision. …” 
The Relevant part of Rule 43 of the Court Rules provides that: -
“(1) An application in terms of section 92F (2) of the Act seeking leave to appeal from any decision of the Court shall be made to the Judge who made the decision or in his or her absence, from any other Judge, within twenty-one days from the date of that decision.”
The 1st Respondent alleged that the dispute between the parties was rendered moot by the filing of the appeal in Case No LC/H/912/25 by the 1st and 2nd Respondents. This view cannot be applied to the present application. A finding of mootness is appealable. The Applicant is therefore entitled to approach this Court seeking leave to appeal prior to noting his appeal in the Supreme Court as envisaged by the provisions of the Rules and the Act which were cited in paragraph 11 of this judgment. The 1st Respondent’s point in limine is therefore dismissed.
12.  The relief sought by the Applicant in his Draft Order reads as follows: -
“The application for leave to appeal to the Supreme Court in terms of Rule 43(1) of the Labour Court Rules, 2017, be and is hereby granted.
In the interim, the appeal pending before the honourable Labour Court under Case Number LCH 912/25 be stayed until the finalisation of this urgent application for the rescission of the default judgment issued on the 22nd of September 2025 by the Honourable Mr Justice Jaravani J and Honourable Mrs Justice Makamure J under Case number LCH 592/25. 
There shall be no order as to costs.”- (page 32-33 of the record).

13. The paragraphs of the relief sought by the Applicant are not numbered. The Court referred to them during the hearing as first to last from top to bottom and this was understood by the Applicant. The Court was of the view that only the relief sought by the Applicant in the second paragraph of his Draft Order is incompetent both on an ordinary application and on an application for leave to appeal. An applicant for leave to appeal on an ordinary application cannot pray for interim relief for stay of proceedings. The Applicant abandoned the second paragraph of his Draft Order during the hearing and the hearing proceeded on the basis of the remaining paragraphs of the Draft Order. The 1st Respondent’s point in limine was therefore merited only to the extent the relief sought by the Applicant in the second paragraph of his Draft Order was incompetent. The remaining paragraphs of the Draft Order are clear.
MERITS.

14. On the merits, the Applicant appeared not to understand the requirements of his application. He devoted most of his efforts to the reasonableness of his default and his delay in making the urgent chamber application for rescission of default judgment. Since the matter proceeded in default of the Respondents most of the Applicant’s points in limine became irrelevant save for the one where he contested the authenticity of the affidavit that was deposed to by the 1st Respondent’s representative. The Applicant only addressed relevant issues after an explanation of the proper approach by the Court. 

APPLICANT’S SUBMISSIONS

1. Applicants’ Submissions

15. The Applicant submitted that an application for leave to appeal in terms of section 92F (2) of the Act must satisfy two requirements namely that; -
(i) The appeal must be on questions of law.
(ii) There should be prospects of success.

16. He submitted that it is self-evident that his grounds of appeal raise questions of law-(page 64 of the record).

17. He also submitted that he has good prospects of success in his first ground of appeal. He further submitted that the proceedings which resulted in the default judgment were tainted by fatal irregularities. He then submitted that any proceedings including those which purport to cause mootness, having been found on a nullity, cannot be allowed to stand and consequently the application for rescission was not rendered moot- (page 66 of the record). He also submitted that it was not proper at law for the court to withhold its jurisdiction without ascertaining whether the Respondents were acting on a judgment that was properly granted. He then submitted that his application was not moot because an application for rescission of default judgment should be made within twenty-one days from the date of knowledge of the default judgment. He further submitted that he made his application within the prescribed timeframe. He also submitted that an application for rescission of default judgment suspends the operation of the decision sought to be rescinded so all the processes were supposed to be stayed pending the determination of his application for rescission of default judgment.

18. In respect of prospects of success on his second ground of appeal, the applicant submitted that the court erred and grossly misdirected itself at law in concluding that he should pay costs because he was not candid with the court. He further submitted that he acted on the default judgment that was issued on 22 September 2025 by writing a letter to the Registrar. He also submitted that he considered it prudent to first communicate his failure to participate in the proceedings to the Registrar since he assumed that it is the Registrar who had failed to notify him about the proceedings. He also submitted that the court erred in concluding that he was not candid because he denied that he only acted after seeing the Respondents’ Notice of Appeal. He submitted that he was candid with the Court when he stated that he acted promptly by writing a letter to the Registrar after knowing about the default judgment that was made against him- (page 66 of the record). He also submitted that the Court was not supposed to make an Order for costs against him because he delayed for only three days in filing his application for rescission of default judgment.

19. The Applicant’s submission on costs was that each party should bear its own costs since the alleged errors are not attributable to either party but they are the Court’s errors.

1st RESPONDENT’S OPPOSING AFFIDAVIT

20. In its opposing affidavit, the 1st Respondent alleged that a letter to the Registrar is not formal court process. It then alleged that the Applicant’s communication with the Registrar before filing his application for rescission of default judgment was to no avail. It also alleged that the Applicant’s urgent application for rescission of default judgment was properly dismissed for lack of merit. The 1st Respondent also alleged that the Court Order which the Applicant sought to be rescinded has already been complied with by the 1st and 2nd Respondents when they filed their Notice of Appeal so the present application was filed just to waste the Court’s time.

21. The 1st Respondent alleged that the two grounds of appeal do not raise questions of law. It further alleged that the Court correctly withheld its jurisdiction because the matter was moot. It also alleged that the Court properly exercised its discretion to dismiss the application with costs because the Applicant abused Court process. The 1st Respondent then prayed for dismissal of the application with costs.

                        ISSUES FOR DETERMINATION 
22.  The Respondents did not attend the hearing. This case proceeded to this stage because the Court requested the Applicant to demonstrate that his application satisfied the legal requirements for the relief he sought. The issues for determination were therefore: -
1. [bookmark: _Hlk215491203]Whether the applicant’s grounds of appeal raise questions of law?
1. [bookmark: _Hlk215497115][bookmark: _Hlk216777337] Whether the Applicant has demonstrated reasonable prospects of success on appeal?
Chitambira v Mega Pak Zimbabwe Limited SC 108/23, (hereinafter referred to as ‘the Chitambira case’), for the requirements of an application for leave to appeal.

                 
           ANALYSIS
23. “The role of the Court in an application for leave to appeal is that of a gatekeeper to keep out meritless appeals while allowing only those with merit. The Court or judge does that in order to protect the appeal Court from those chancers only bent on wasting the Court’s time with baseless appeals “- Chitambira Case supra at page 9.     
1. Whether the Applicant’s grounds of appeal raise questions of law?

24. The two grounds of appeal are outlined in paragraph 4 of this judgment. The first ground of appeal alleges an error on this court’s part in withholding its jurisdiction  over the Applicant’s application on the basis of mootness. This ground clearly raises an issue of law. Both jurisdiction and mootness are concepts of law which are governed by specific legal principles. The second ground of appeal alleges that the Court erred and misdirected itself in dismissing the application with costs on the basis that the applicant was not candid with the Court. The exercise of the Court’s discretion in awarding costs is an issue of law which can be taken on appeal by an aggrieved litigant. The Court has to justify the exercise of its discretion in awarding an Order for costs and the exercise of such discretion is contestable on appeal. The grounds of appeal in the Applicant’s Draft Notice of appeal therefore raise issues of law.

(b)Whether the Applicant has demonstrated reasonable prospects of success on appeal.
25. The requirement to demonstrate prospects of success on appeal in applications for    leave to appeal was introduced by caselaw authority. Caselaw further explained the test for reasonable prospects of success as: -
“ … a dispassionate decision based on the facts and the law that a Court of appeal could reasonably arrive at a conclusion different to that of a trial Court. In order to succeed, the applicant must convince the Court on proper grounds that he has prospects of success on appeal and that these prospects are not remote but have a realistic chance of succeeding. More is required to be established than that there is a mere possibility of success, that the case is arguable on appeal or that the case cannot be categorised as hopeless. [….] It would be appropriate to refuse an application that has little or no prospects of success or that is frivolous.”- Chitambira Case supra.

26.  The Applicant has failed to demonstrate that he has reasonable prospects of success on both his grounds of appeal. The judgment sought to be impugned on appeal is at pages 23 to 31 of the record. The Court explained the doctrine of mootness at pages 29 to 30 of the record and it further demonstrated the factual basis on which it found the Applicant’s application to be moot. The noting of the appeal by the 1st and 2nd Respondents pursuant to the default judgment they obtained in Case No LC/H/592/25 of this Court before the Applicant filed his application for rescission rendered the dispute on whether the Respondents’ late noting of appeal should be condoned moot. It is procedurally impractical or retrogressive to deprive the 1st and 2nd Respondents of the benefit of condonation of late noting of appeal they obtained when they filed their Notice of Appeal in Case No. LC/H/912/25 pursuant to the default judgment they obtained against the Respondent in Case No LC/H/592/25. The Applicant seems not to have understood this position because he failed to meaningfully and directly controvert it in his submissions. His appeal on the first ground therefore has no prospects of success.

27. The Applicant has no prospects of success even on his second ground of appeal. His conduct in applying for rescission of default judgment on an urgent basis after waiting for the 1st and 2nd Respondents to file their notice of appeal pursuant to the default judgment they obtained against him clearly constitutes an abuse of process. His situation was exacerbated by his lack of candour in disowning the contents of paragraph 43(g) of his founding affidavit for Case No LC/H/929/25 where he alleged that he was prompted to file his urgent chamber application for rescission of default judgment by the 1st and 2nd Respondents’ Notice of Appeal. The Court is of the view that the Applicant has no prospects of success on his second ground of appeal.

28. Furthermore, the Applicant sought to impugn the whole judgment in his Notice of Appeal but he did not contest the Court’s findings, (at page 28 to 29 of the record), that his application was not urgent and his Draft Order was fatally defective and invalid. This omission further diminishes his prospects of success on appeal.

                                 COSTS
29. The Applicant submitted that each party should bear its own costs since the alleged errors are attributable to the Court not the parties. The Court will not make any Order for costs.

                            DISPOSITION
30.  Whereupon, after reading the papers filed of record and hearing the Applicant. It is hereby Ordered that: -

(1) The Application for leave to appeal is hereby dismissed.
(2) No Order as to costs.


JARAVANI J………………………….




Applicant In Person.
Respondents In Default.
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