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IN THE LABOUR COURT OF ZIMBABWE	   JUDGMENT NO LC/H/134/2025

HARARE, 4 NOVEMBER 2024		 	  CASE NO LC/H/1001/24
						  		


In the matter between:-




SOS CHILDREN’S VILLAGES			APPLICANT								


BATSIRAI CHIPUNGA				RESPONDENT


Before the Honourable Kudya J


For the Applicant		A. Mangoi (Legal Practitioner)	

For the Respondent		Winston Kupara (Trade Unionist)


KUDYA, J:

	This is an application for condonation for late noting of an appeal at the instance of the applicant employer. The background facts are that, the respondent employee who was in the applicant’s employment as a location accountant, was charged with dishonesty and being an accessory to bribery, bribing or attempt thereof and professional misconduct in relation to the aspects of work in contravention of the S.O.S employment Code of Conduct.

 Following disciplinary proceedings, he was found guilty and dismissed from employment. He appealed internally without success.  His appeal to National Employment Council where he  met with success resulting in his reinstatement.  The employer was irked by the reinstatement order.  It sought to appeal same in the labour court but it is now out of time to do so, because when it was last in court on the appeal same was struck off on account of the absence of the record of proceedings of the adjudicating bodies a quo. 

 It still intends to pursue its appeal hence the instant application where it is seeking condonation for late noting of such an appeal. The employee is opposed to the grant of condonation relief. At first, his major reason was the absence of the records, which records absence is the very reason why the appeal was struck off the roll.  He however dropped the points in limine when it was shown that the said records and the Peace Security report are now on file. 

He however persists in his opposition attacking mainly the prospects component of the application. His argument is that the attack on the reliance of a report which was not used at shop floor proceedings is a review issue and not an appeal one.  The employer says it is a point of law which can be entertained on appeal. Definition of a point of law is settled.  See   Sable Chemicals v Easterbrook SC18/10.

 It is clear that, determination of a matter based on extraneous facts is a valid point of law so the appeal court can engage with such.  It is also settled that an issue not dealt with by a prior tribunal cannot be entertained by a tribunal above it. See Chironda v Swift SC28/96. If it is a fact that, the National Employment Council entertained an issue that had not been entertained by the shop floor levels such becomes an appealable issue. 

The rest of the tenets of condonation bears off main ones, that is, the reasonableness of the excuse and prospects do not desire major engagement with. 

It is clear from the facts of the matter that this was an appeal about which was about to be heard whose resolution was affected by the absence of the records.  Now that the records are there it is just and equitable that the appeal be concluded.

 The interests of justice require its resolution and its resolution would put closure to the crux of the employee’s job loss and irregularity or otherwise of same.  

It would also ensure finality to litigation. See Chimponda v MuvamiHCH81/07

The excuse is reasonable and has now been cured by the presence of the records on file.  In the result the application should succeed.

IT IS ORDERED THAT

Application for condonation of late noting of an appeal and extension of time within which to file the same being merited it be and hereby succeeds with each party bearing own costs.
Applicant be and is hereby granted 10 days from the date of this order within which to file its appeal.
  



N. Mangoi – Matsikidze Attorneys, Applicant’s Legal Practitioners

	   
