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[image: ]IN THE LABOUR COURT OF ZIMBABWE HELD AT HARARE

JUDGMENT NO. LC/H/25/26
CASE NO. LC/H/1038/25


In the matter between:

KUGARA GUEST HOUSE	APPELLANT

And

NGONIDZASHE MANONGE	RESPONDENT


14 January 2026, CAV
Date of judgment, 29 January 2026 Before the Honourable Makwande J

S. K. Vambe (Company Representative), for the appellant Respondent, In person



MAKWANDE J:

[1] This appeal is before this court in terms of s 98 (10) the Labour Court Act [Chapter 28:01] (the Act) as read with r 19 of the Labour Court Rules (the Rules) against the whole Arbitral Award issued in favour of the respondent dated 29 September 2025.

FACTUAL BACKGROUND

[2] The respondent was employed by the appellant, Kugara Guest House a duly registered entity, as a Night Porter on yearly fixed-term contracts. His initial contract ran from the 1st of July 2023 to the 30th of June 2024. On completion of the first

contract, parties entered into another contract which ran from 1 July 2024 to 30 June 2025, however the appellant terminated this contract prematurely on 30 November 2024 citing viability challenges. The appellant had previously secured exemptions to implement short working hours at 50% for its employees as a result of the viability challenges. These were obtained for two periods from the 1st of July 2023 to 30th of June 2024 and from the 1st of September 2024 to 31st of August 2025. The applicability of the exemptions to the respondent was a disputed issue before the arbitrator.

[3] After the premature termination of his contract, the respondent challenged this termination before the National Employment Council (NEC) for the Catering Industry, alleging unfair dismissal, underpayment of wages, non-payment of transport allowance & underpayment of housing allowance as well as non-payment of overtime. The matter was initially dismissed on a preliminary point at arbitration but was later referred back by the Labour Court for a fresh arbitration hearing. The new arbitrator heard the matter and issued an award largely in favour of the respondent.
[4] In his arbitral award dated 29 September 2025, the arbitrator held that the premature termination of the fixed-term contract amounted to unfair dismissal. The appellant was ordered to pay the respondent his wages and housing allowance for the unexpired 7-month period (1 Dec 2024 - 30 Jun 2025), totalling US$2,021.67. The arbitrator also upheld the claim for underpayment of wages; thus, the appellant was ordered to pay shortfalls of US$1,175.44. This award also extended to housing allowance wherein the appellant was ordered to pay shortfalls of US$320.00. The Arbitrator however dismissed the claim for transport allowance and overtime for lack of merit. The appellant was ordered to pay the respondent a total sum of US$3,517.11.

[5] Dissatisfied with this award, the appellant lodged the present appeal on the following grounds:

“

i) The honourable arbitrator grossly erred at law in failing to appreciate that the complaint lodged do not constitutes or fall under unfair dismissal category at law.
ii) The honourable arbitrator erred in failing to observe that the termination was lawful.
iii) The honourable arbitrator grossly erred at law in concluding that the applied provisions of the CBA were ultra vires the new position of the Labour Act.
iv) The honourable arbitrator further erred at law in failing to appreciate that the claims for underpayment and allowances were prescribed in terms of the industrial CBA.
v) The honourable arbitrator also erred at law in failing to appreciate that the exemption granted was also applicable to the claimant.”

ISSUES FOR DETERMINATION

[6] In view of the above grounds, I set out the issues for determination to be as follows:

i. Classification of Termination: Did the arbitrator err in law by characterizing the premature termination on notice as an “unfair dismissal” under the Labour Act?
ii. Legality of Termination: Was the termination of the respondent's fixed-term contract on notice lawful, considering the provisions of Section 12(4a) of the Labour Act (as amended), which appears to restrict an employer's right to terminate on notice?
iii. Validity of CBA Provisions: Did the arbitrator correctly find that the clauses in the Collective Bargaining Agreement (S.I 25 of 2022) permitting termination of fixed-term contracts on notice were ultra vires the amended Labour Act?
iv. Prescription of Claims: Did the arbitrator err in dismissing the appellant's plea of prescription regarding the claims for underpayment and allowances, particularly with reference to Clause 30 of the CBA and section 94 of the Labour Act?
v. Scope of Exemption: Did the arbitrator misapply the law or misinterpret the facts in finding that the NEC-granted exemptions (for short-time work and pro-rata pay) did not apply to the respondent?

PARTIES SUBMISSIONS APPELLANT
[7] The appellant, in support of its case, submitted that its applications to the National Employment Council (NEC) for exemptions is proof that it intended to avoid the closure of the company and avoid retrenchment of employees. Its action was meant to enable the business to recover its operations. The respondent actively participated in this process. However, after failing to fully resuscitate the company’s operations in full, it decided to terminate the services of night porters and engaged a private security company which was cheaper.

[8] The appellant further submitted that the dismissal of respondent did not fall under s 12B of the Act as the infractions stated therein were never committed by it. It further submitted that it terminated the contract on notice and paid the appropriate package, which is one month’s salary for each year served or at pro-rata for the period of less than one year as prescribed. It argued that its termination of the respondent’s contract was in line with s 12 (4a) (b) of the Labour Act as amended in 2023 in that its contract with respondent was made subject to Clause 17 (1) of the Collective Bargaining Agreement S.I 25 of 2022. A reading of s 17(3) of the statutory instrument provides that:
“ an employer or employee desiring to terminate a contract of employment shall give the requisite notice of termination, in writing, on or before the working day immediately preceding the period of notice on the expiration of which employment is to terminate.”

[9] 	It further expounded that the termination on notice was therefore provided for under the contract and was agreed to by the parties in advance as envisaged under s 12 of the Labour Act.

[10] It also submitted that the appellant was also affected by the exemption of a 50% job cut. It argued that the arbitrator was unreasonable by holding that the respondent was underpaid based on an unconfirmed letter purported to have been authored by a

former manager. It submitted that the letter was not dated and did not state which period it was referring to, since the appellant had been granted two exemptions running for two different year periods.

[11] The appellant in respect of underpayment of pay and other allowances, submitted that they had prescribed in terms of the law. It based its submission on clause 30 of S/I 25 of 2022, which provides that overtime, rent, leave pay and any other benefits accrued must be claimed by the employee if not paid by the employer within one year of it becoming due. Thus, the claims by the respondent were made in December 2024 after a year had lapsed.

RESPONDENT

[12] On the other hand, the respondent maintained that his dismissal was unlawful and fell firmly in the category of unfair dismissals contemplated under s 12B of the Act. He maintained that his fixed term contract could not be terminated before its expiry even on notice. He argued that the right of employers to terminate contracts on notice was revoked by the Labour Amendment Act No. 11 of 2023, which introduced termination on notice only to be by the mutual agreement of the parties.

[13] He further highlighted that his claims for underpayment of wages and other allowances were not prescribed. Section 94 of the Labour Act [Chapter 28:01] is clear that the prescription of a dispute or unfair labour practice is within two years from the date it arose. Thus, he was within time when he made his claims.

[14] In respect of the exemption granted to appellant, he averred that they did not apply to him and the other porters. He was working normal hours, and this was supported by the appellant’s manager, Mr Mapfumo, through a letter addressed to the NEC.

ANALYSIS


[15] At the time of the purported termination of the contract, section (4a) (a) & (b) of the Labour Act was the applicable law which guided how the termination was to be effected. Termination could occur only through mutual agreement in writing or where there was a breach of an express or implied term of the parties or in any other manner agreed in advance by the parties. I am not persuaded by the appellant’s submission that the mutual agreement to terminate the contract derived from the contract of employment in which parties agreed to be bound by s 17 (3) of S/I 25 of 2022. Termination on notice does not simply entail an employer merely advising the employee that he is terminating the contract. The employer must have a reason as to why he intends to terminate the contract on notice and must allow the employee an opportunity to make representations on it. S. 4 (a) does not envisage a situation where an employer unilaterally makes a decision to terminate an employee’s contract. The mere insertion of a notice period under s 17(3) of the statutory instrument does not enshrine the right on the appellant to terminate the contract on notice. There must be a mutual separate agreement by the parties to terminate the contract see Ruturi v Heritage Clothing 1994 (2) ZLR 374 (S). I am therefore not satisfied by the proposition by the appellant that the parties had agreed termination on notice in advance.

[16] Further, what renders the appellant’s actions insincere in this case is the fact that appellant advised this Court that the main reason for the termination of the contract was viability challenges, which forced them to opt to hire a cheaper company in place of the respondent. What shows that their reasons were spurious is that they did not engage the respondent on the way forward as they did when they sought for exemptions with NEC. They could have offered the respondent new conditions of service which were in line with the financial challenges they were facing. Further, if they believed that this engagement was futile, the appellant had to proceed by way of retrenchment rather than termination on notice. In that regard, the appellant had to

implement the law on retrenchment as expounded under s 12C of the Act. The appellant was aware that the retrenchment was the appropriate route to take which is the reason why it highlighted it to this court. The fact that it did not retrench the respondent, and further did not engage him on that, is an indication that it was not desirous of implementing retrenchment. The appellant cannot now belatedly seek to invoke retrenchment after it had blatantly terminated the respondent’s contract without observing the audi alteram partem rule. I, therefore do not find any misdirection on the part of the arbitrator who held that the respondent was unfairly dismissed. This finding by this court, disposes of the first three grounds of appeal.

[17] Turning to the issue of prescription, the reliance by the appellant on clause 30 of S/I 25 of 2022 was misplaced. My reading of this provision is that it provides for when overtime, rent, leave pay and any other benefits may be claimed. It does not set a prescription period. The prescription of labour disputes is clearly stated under s 94 of the Act. Suffice to also note that S/1 25 of 2022 was subservient to the Act. In Breastplate Service (Private) Limited v Cambria Africa Plc SC 66/20 it was held at p 12 that:
“….It is trite that subsidiary or subordinate legislation cannot override or purport to alter, whether expressly or impliedly, anything contained in its parent or enabling statute, or indeed in any other Act of Parliament. This proposition is so axiomatic that it requires no case law
or other learned authority to support it.”


Thus, the assertion by the appellant that the claims made by the respondent before the arbitrator had prescribed is flawed and cannot stand. The arbitrator was therefore correct in holding that the claims had not prescribed.

[18] Finally, on the issue of the NEC exemptions, I agree with the submission by the appellant that the arbitrator erred by holding that the respondent was exempted from them. The letters requesting for exemption did not state that some of appellant’s employees were exempted. The requests for exemption were made for all appellant’s employees. The arbitrator was correct in finding that the ultimate decision on how the exemptions were to be implemented was to be made by the Employment Council.

The letters from the Council do not exclude any employees of the appellant, they categorically state that the exemptions applied to the appellant’s employees. I also find that the reliance by the arbitrator on a letter purportedly written by a former manager, Mr Mapfumo, was improper especially in circumstances where its authenticity was challenged. The arbitrator was not an expert to conclude that the signature on the letter was authentic. The author of the letter was not called to give evidence regarding its authenticity. The alleged recipient of the letter was also not called to confirm it. The letter was not dated and the context under which it was written was unclear. There was no evidence even on a balance of probabilities which could persuade the arbitrator that the respondent was not bound by the exemptions. The finding by the arbitrator that the respondent was not bound by the NEC exemptions was grossly unreasonable and stands to be set aside by this court. I, however, agree with the finding by the arbitrator that the respondent was entitled to be paid $50 housing allowance per month, as it was not covered by the exemptions as stated in the exemption letter by the NEC.

[19] In conclusion, I therefore find that the arbitrator correctly found the termination of respondent’s contract by appellant to constitute unlawful dismissal. His position that respondent’s housing allowance was not affected by the NEC exemption was clearly correct and justified. The arbitrator however erred by finding that the exemption did not affect the respondent when it clearly did. The exemptions were applicable as follows; from 1 July 2023 to 30 June 2024 and 1 September 2024 to 31 August 2025. For clarity, the unexpired 7 months which ran from the date of termination to the expiry of the contract was affected by the exemption and had to be paid at the 50% rate.

DISPOSITION

[20] In the circumstances, the appeal succeeds in part. I therefore make the following order:
1. The appeal is allowed in part.

2. The Arbitral Award by Arbitrator N. Bore dated 29 September 2025 be and is hereby set aside and substituted as follows:
“1. The claimant’s claim for payment of wages and allowances for the unexpired seven-month period of his contract is thereby upheld. The respondent shall pay US$ 1, 470 as salary and housing allowance.
2. The claim for underpayment of wages for the period from July 2023 to October 2024 be and is hereby dismissed.
3. The claim for non- payment of transport allowances be and is hereby dismissed.
4. The claim for underpayment of housing allowances is upheld. The respondent shall pay US$320 as underpayment of housing allowances.
5. The claim for non- payment of overtime be and is hereby dismissed.
6. The respondent is therefore ordered to pay a total of US$1 790 or its RBZ equivalence in ZWG at the time of payment to the claimant within 30 days of receipt of this award.”

3. There shall be no order for costs.
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