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	-
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	-
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CHIVIZHE J:

This is an application for review of the Disciplinary proceedings convened by the 2nd Respondent against the Applicant. The application is premised on Section 92 EE (1) of the Labour Act [Chapter 28:01] as read with Rule 20 of the Labour Court Rules, 2017.

BACKGROUND FACTS

The factual background of the matter is as follows:

The Applicant was employed by the 2nd Respondent in the capacity of Head of Human Capital and Administration. On the 15th of February 2023, the 2nd Respondent suspended the Applicant without pay and benefits pending investigations into allegations of misconduct. The Applicant was subsequently arraigned before a Disciplinary Committee on the2nd of
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March, 2023 to answer a charge of an act of misconduct in terms of Section 2.2.2 (5) of the Tobacco Industry Marketing Board Employment Code of Conduct i.e. ‘any act of conduct or omission inconsistent with the fulfilment of the express or implied conditions of the contract.’ The charge had 3 counts.

The first count was that of acting contrary to the express and implied terms of her contract. The allegations were that the Applicant had violated and bypassed the company’s procurement process by engaging EP2 Global’s services for psychometric tests without the requisite approval, and had gone further to conduct the psychometric tests before such approval was granted. On the second count, the 2nd Respondent allegations was that once again the Applicant, in October 2021, acting contrary to the express or implied terms of the contract, had shortlisted one Tendayi Taurayi as a candidate for interviews for the position of Human Capital Partner in Organisational development knowing fully well the said Tendayi had never applied for the position. This was said to be specifically in breach of the company’s recruitment or selection policy number 6. On the 3rd count, the Applicant was alleged to have in October 2021, either directly or acting through other persons recruited one Dorcas Bhebhe in the position of Human Capital Partner taken in organisational Development with the full knowledge that the said Dorcas did not possess the necessary qualifications as advertised in the job description.

The Disciplinary proceedings were convened on the 29th March,2023. The Applicant was absent and the Disciplinary Committee proceeded in her absence. Following the proceedings in which the 2nd Respondent led evidence from several witnesses, the Disciplinary Committee found the Applicant guilty on all the three counts. The Applicant was notified of the determination through a letter dated 14 April, 2023. Notification of her dismissal from employment was also sent on the same date. The Applicant was aggrieved and filed the present application.

GROUNDS FOR REVIEW

1. The First Respondent’s decision to conduct the Applicant’s disciplinary hearing in the Applicant’s absence was grossly irregular and unreasonable in that it violated the employee’s right to be heard more so that the decision was made in the face of evidence that the Applicant was not medically fit to stand trial.

2. The First Respondent’s decision to conduct the Applicant’s disciplinary hearing in her absence in circumstances where she had communicated with the Complainant that she
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was still considering the “mutual termination proposal” and that the Complainant could exercise its options at law after the 29th of March, 2023 was grossly irregular considering that the Applicant was not given a reasonable opportunity to make adequate representations.

3. The Disciplinary Committee chaired by First Respondent was improperly constituted in that it was constituted by one of Applicant’s peers and subordinate contrary to the dictates, principles, values of Second Respondent’s Code of Conduct.

4. The First Respondent’s decision not consider the Applicant’s Submissions made before the determination on the basis that she had waived her rights was grossly unreasonable and irrational.

5. The Disciplinary Committee chaired by the First Respondent lacked jurisdiction in that there was no Board resolution of the Second Respondent approving the disciplinary proceedings against the Applicant, which effectively nullifies the disciplinary process against the Applicant.

Both the 1st and 2nd Respondents are opposed to the application through their Notice of Response filed. The 1st and 2nd Respondent contend firstly in limine, that there is no cause of action giving rise to the present application. This is in view of the fact that the Applicant deliberately absented herself from the disciplinary hearing; she therefore waived her right to be heard. Reference is made to Tendai Bonde v National Foods LC/B/137/2019; Moyo v REA SC4/14 and ZESA v Roy Stevawo SC29/17. This was after she had been properly notified of the hearing. The Respondents contend that the Applicant was medically fit to attend the disciplinary hearing as she had earlier on attended her criminal trial at the Magistrates court. This was during the time she claimed to have been unwell. The second point in limine taken, is that, the prayer sought by the Applicant is incomplete as she is merely seeking the setting aside of the Disciplinary Committees decision with nothing more beyond this. The Respondents contend that it is left in a quandary as to whether the Applicant is seeking for the matter to be remitted for fresh proceedings or for an order of reinstatement with an alternative for damages in lieu of the reinstatement. The Respondent also submits that as Appellant was suspended without benefits prior to the proceedings the prayer for reinstatement is not available to her. Reference has been made to Standard Chartered Bank of Zimbabwe Ltd v Chikomwe SC77/2020. On the basis of the points in limine the Respondents prayer is for dismissal of the application.
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The 2nd Respondents has also addressed the matter on the merits. The 1st Respondent abides with the submissions by the 2nd Respondent. It is contended for 2nd Respondent that there is no merit in ground number 5 which states that there was no board resolution approving the disciplinary proceedings. The 2nd Respondent’s position is that the Applicant has conceded that the Disciplinary Committee was constituted by the 2nd Respondents Board of Directors, and once the concession has been made, there is no need for the board resolution to be produced. It is apparent however that the Board Resolution is attached to the Applicant’s papers on page 485 of the record. The 2nd Respondent is praying for the dismissal of the 5th ground.

The 2nd Respondent also disputes the submission from the Applicant that her right to be heard was violated. It is contended that she was offered the opportunity to be present at the hearing but she failed to do so. She thus effectively waived her right to be heard.

The 2nd Respondent also disputes that there were gross irregularities as alleged by the Applicant with regards to the aspect of the improper composition of the Disciplinary Committee. The 2nd Respondent submits that the Applicant having wilfully absented herself waived any rights to challenge the disciplinary process. Even during the several occasions she had appeared for the hearing she had not raised the issue of the improper composition. The Respondent’s position is that the code of conduct is clear. In section 2.4.2(a) where an employee is a managerial employee all the members of the Disciplinary Committee shall also be managerial employees. This is what the 2nd Respondent did. The 2nd Respondent contends that the suggestion by the Applicant that the Board of Directors ought to have approved individuals from the Board itself is a creature of the Applicant’s mind.

The 2nd Respondent also disputes the submission that it deliberately proceeded with the hearing knowing the Applicant was ill and unfit to follow proceedings. The 2nd Respondent submits that the matter was initially scheduled for the 27th of February, 2023. On that date the Applicant appeared with her legal practitioner and asked for a postponement on the basis of the unavailability of her chosen legal representative. There was however no defence outline submitted from her. The matter was postponed to the 2nd of March, 2023. On that date the Applicant again appeared with her legal practitioner but with a sick note. Her request for a postponement to the 20th of March, 2023 was duly granted. She still had not filed her defence outline. On the 20th of March 2023, she made another application for postponement on the basis of ill-health. The matter was postponed to the 22nd of March 2023 to allow parties to negotiate a mutual termination agreement. However, on that date, the
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Applicant appeared at the 2nd Respondent’s offices in an ambulance seeking once again a postponement. The postponement having been granted once again, the Disciplinary Committee on the 24th of March 2023, sent a notification to the Applicant’s legal practitioners for a hearing scheduled for the 29th of March, 2023. There was no appearance either by the Applicant or by her legal Practitioners.

The 2nd Respondent submits that, shortly before the hearing one of its legal practitioners submitted an affidavit of evidence that the Applicant was not operating in good faith. She was being dishonest in that having sought postponement on the basis of ill-health on the 24th of March she had been seen in attendance at the Magistrates Court on the 25th of March 2023. The 2nd Respondent further disputes the Applicant’s submission that she had actually been admitted at Dandaro Hospital and that there was an agreement with it to have the hearing rescheduled to the 29th of March, 2023 at 14:30 hours. The Applicant has been put to strict proof of her averments in this regard.

The 2nd Respondent also denies that it rejected the Applicant’s submissions made. Those submissions which actually amounted to the Applicant’s defence outline were made after the curtailment of proceedings, the Applicant was also requesting for the re-opening of proceedings, a situation not provided for under the provisions of its Code of Conduct. The 2nd Respondent’s position is that the Disciplinary Committee not having the powers to do this, properly rejected the Applicant’s submissions. They had no obligation to accept or consider the submissions. The 2nd Respondent also submits that even if the Applicant had waived her right to be heard during the actual disciplinary proceedings she still had the right to be afforded an opportunity to address the Disciplinary Committee in mitigation. This the Disciplinary Committee accorded her.

Lastly, the 2nd Respondent contends that the position of the law is clear that an individual who wilfully absents herself from disciplinary proceedings forfeits her right to be heard and is not entitled to challenge the proceedings on the grounds of procedural irregularities. The 2nd Respondent contends that all the Applicant’s grounds for review not being merited ought therefore to be dismissed. The decision of the Disciplinary Committee should not be set aside. The application for review must be dismissed with costs. Although the parties did address the court on both points in limine and the merits it is only proper for the court to determine initially the points in limine as taken.

POINTS IN LIMINE
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The Applicant has responded to the two points in limine as taken by the 2nd Respondent. She contends that both points in limine are lacking in merit. In regards the first point in limine that she has no cause of action as she waived her right to be heard by deliberately absenting herself from the disciplinary proceedings, Applicant submits that the 1st and 2nd Respondents are both clutching at straws.

She submits that whilst it is indeed an established principle at law that the right to be heard can be abandoned or waived if an employee fails, neglects or refuses to attend a disciplinary hearing (she has referred to TM supermarket v Chimhini SC41/19 as having emphasised the principle), she however contends that in this case she did not deliberately absent herself from the disciplinary hearing. In other words, her actions were not consistent with one who intended to abandon the disciplinary proceedings. She also contends that she did not waive her right to be heard. Waiver was defined by R.H Christie in his book, The Law of Contract in South Africa ( 3ed Butterworths 1996) at 495 -6 as;

“When one of the parties, by his words actions or in action, has evinced an intention not to enforce one or more or all of his rights under the contract we select whichever word seems most appropriate from a list which includes abandonment, acquiescence, release, renunciation, surrender and waiver.”

The Applicant also submits that the law is also settled, in any event, that there is a presumption against waiver and that it must be clearly proved that the person who is alleged to have waived his rights knew what these rights were. She has referred the court to Helwick Investments t/a Whelson Transport v Nyamuwanza SC 48/09. It is her position that the reason for her failure to attend the disciplinary hearing was not deliberate nor was it intentional. The reason was incapacitation due to illness. She has attached in evidence a sick note and a medical affidavit on page 41 and 42 of her application. She has also referred to Zesa Enterprises v Stevawo SC 29/17 as supporting her position on this score.

With regards the 2nd Respondent’s counter submissions to her application, she contends that no evidence has been produced from a medical practitioner to support the assertion that she was medically fit to stand trial. In the absence of such evidence, she submits that the Respondents’ argument cannot be allowed stand. It is also not in dispute that on the 22nd of March, 2023, when she failed to attend the hearing, she had to be wheeled in an ambulance into the TIMB complex. On this date the parties had agreed to postpone the
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matter to the 29th of March, at 14:30 hrs in the event of her recovery. She contends however that, on that date, she was still not recovered.

Applicant also submits that the disciplinary committee unilaterally changed the timeslot for the hearing on the 29th March from the agreed 14:30 hrs to 8:00 hrs. There was no communication to her by the 2nd Respondent to this effect. She submitted that in view of the circumstances the court ought to find that she did not waive her rights to be heard. The first point in limine simply has to be dismissed.

In regards the second point in limine she contends that this too has no merit. On the basis of provisions in section 89(1)(d1) of the Labour Act [Cap 28:01] this court has powers to set aside the decision of the 1st Respondent. Once the decision is set aside the status quo ante of the parties is automatically restored by operation of law. The Applicant has referred the court to the decision in Zimbabwe United Passenger Company v Mashinge SC21/21. The Applicant prays for the dismissal of the second point in limine.

EVALUATION

The first point in limine, in my considered view, clearly cannot be upheld. It is apparent from a reading of the record, more particularly the written submissions by both parties that there are material disputes of fact as to when the Applicant was advised of the scheduled hearing on the 29th of March,2023. The Applicant contends that it was agreed by the parties on the 22nd of March that the matter would proceed on the 29th March, 2023 at the same time i.e. 1430hrs. She also contends that she was also given up to that date to consider the contents of a mutual termination agreement. The 2nd Respondent disagrees that there was ever such an agreement to postpone the matter to the 29th March, 2023 at 1430hrs and much less so that Applicant was given up to the 29th March to consider the mutual termination package. The 2nd Respondent has denied both averments by the Applicant and has put the Applicant to strict proof of those averments made. The 2nd Respondent has on its part submitted that the notification of the 24th of March 2023 was the only communication of the timeslot but at what stage was Applicant advised of the hearing on the 29th March, 2023 if it was not on the 22nd of March, 2023? The minutes of the Disciplinary Committee also show that it was made aware of the parties negotiation of a possible mutual termination agreement and that the parties were to advise the Committee of their final position by the 22nd of March, 2023. The minutes show that on that day Applicant appeared in an ambulance and her
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Counsel had indicated she still had not considered the mutual termination agreement due to her incapacitation. The circumstances clearly show that there was indeed a discussion of the issue of mutual termination and that the issue had not even been resolved by the 24th of March, 2023 when the Disciplinary Committee proceeded to set down the matter for hearing on the 29th March,2023 at 800hrs. The 2nd Respondent contends the Applicant was well on the 29th March, 2023 as she had been seen in attendance at the Magistrates court on the 25th of March,2023, the Applicant on the other hand contends she was admitted at Dandaro Hospital on the date. The material dispute of facts between the parties in this case can only be canvassed through a full-fledged hearing. It is for this reason the court is inclined to dismiss the first point in limine as it clearly has no merit.

It is the court finding, however, that the second point in limine is merited. The applicant has filed an application for review. In her prayer she seeks relief as follows;

“1.) The 1st Respondent’s decision dismissing the applicant from employment as the Human Resources and

Administration Manager/Head Capital and Administration be and is hereby set aside.”

There is no doubt that the prayer is defective as it is incomplete. The facts in the record show that the applicant was prior to the disciplinary proceedings placed on suspension without benefits. The letter of suspension was dated 15th of February,2023 On the basis of the ZUPCO v Mashinge SC21/21 decision that she has also placed reliance upon, once the court establishes that there were procedural irregularities sufficient to vitiate the proceedings, the court is entitled to order the setting aside of the disciplinary proceedings. The parties position thereafter revert to their status quo ante. Writing for the Supreme Court in that judgementMakarau JA (as she then was) stated as follows;

“I note in passing that the issue that the employees in Air Zimbabwe vs Mensa were on suspension was the turning point in that case. The court reasoned that before the suspension was lawfully lifted the employees could not be reinstated in that case as the employees were on suspension without salary. This is the status they reverted to after the setting aside of the disciplinary proceedings. This reasoning cannot apply in casu. It was not argued a quo that the respondent was on suspension without salary before she was unlawfully dismissed. It was similarly not so argued before us.”

This essentially means that in this case, should this court find that there were procedural irregularities sufficient to vitiate proceedings then the Applicant would revert to that position of being under suspension subject to the disciplinary proceedings. This however has to be reflected in her prayer. The prayer as submitted by the Respondents is therefore incomplete it
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is not clear as to what should happen next after disciplinary proceedings are set aside. It clearly should not be left to the court to conjecture as to what ought to happen after the setting aside of disciplinary proceedings, whether the applicant is to be reinstated or is to remain on suspension. It is also not enough for the applicant to suggest , as she has done in oral submissions before this court, that the status quo is restored by operation of law and that is all. The complete relief she is seeking has to be incorporated into her prayer. The court after all can only grant that which is prayed for. The prayer is clearly defective by reason of its incomplete nature. It stands to be struck off. See Edward Madyavanhu v Reggie Francis Saruchera and Ors SC75/17. On this basis the second point in limine has to be upheld.

In the result it is ordered as follows;

1.) The first point in limine is dismissed.

2.) The second point in limine, being with merit, it be and is hereby upheld.

3.) The application for review being fatally defective, by carrying an incomplete prayer, it be and is hereby struck off the roll with costs.

