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MAKAMURE J:

This is an application for condonation of late noting of an appeal. It is opposed.

It is trite that in order for an application of this nature to succeed the requirements to be met as set out in Ismail Moosa Lunat v Mohammed Patel SC 47/22 are:
1. The extent of the delay;
2. The reasonableness of the explanation for the delay;
3. The prospects of success on appeal;
4. Respondent’s interest in the finality of the judgment;
5. Convenience of the court; and
6. Avoidance of unnecessary delay in the administration of justice.
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See also Kombayi v Berkhout 1988(1) ZLR 53 (S); In re The Malilangwe Trust SC13/22.

The circumstances leading to the present application are basically as follows. The applicant was employed by the respondent as a manager at its Kariba Branch. Sometime in October 2014 he was asked to sign a ‘Company Document and New Buying Policy’ ( the document). He refused to sign the said document .As a result of his refusal to sign the document he was charged with willful disobedience to a lawful order in violation of provisions of S4(b) of the Labour ( National Employment Code of Conduct ) Regulations , Statutory Instrument 15 of 2006.Disciplinary proceedings were conducted against him. He was convicted and was penalized with dismissal. Aggrieved by the decision the he took the matter to a labour officer
. The matter was referred for compulsory arbitration in terms of the Labour Act, Chapter 28:01 (the Act). The terms of reference were for the arbitrator “ To determine whether or not the complainant was unfairly / constructively dismissed”; and “To determine the appropriate remedy.” During the arbitration proceedings the applicant was legally represented. The arbitrator among other things, found that the appellant had disobeyed a lawful order. The arbitrator held the view that an employer could not be expected to keep a manager who disobeyed lawful orders. The arbitrator also found that that question of what the appropriate penalty should be is within the discretion of the employer and cannot be easily interfered with. On the 25th of January 2016 the arbitrator dismissed the applicant’s claim. The applicant still protests his innocence and intends to appeal that decision. Admittedly the applicant faced challenges with his erstwhile legal practitioners and this led to him getting the award very late , that is on 17th March 2018. This was obviously unfair as this caused unnecessary delay to the prejudice of the applicant. Had the applicant obtained the award early enough the present application would probably not have been necessary.
The applicant in his founding affidavit admits to refusing to sign the document but says the order to sign was in violation of his right to be heard as he wanted to make representations on the policy to the employer. The applicant among other things also takes issue with the question of the appropriate penalty submitting that the arbitrator erred by upholding the penalty of dismissal.
When parties appeared before this Court the applicant stood by his papers. In his papers he raised the question of ill-health which he said contributed to his failure to note the appeal timeously. He emphasized the role played by the legal practitioner in contributing to the delay and that the respondent sought to undermine the cause of the delay.



Mr Mpofu who appeared on behalf of the respondent argued that the applicant had failed to satisfy the requirements needed for application to succeed. Mr Mpofu argued that the fact that the appellant refused to sign the document on its own, was an act of misconduct. This , the argument continued, entitled the employer to dismiss the employee concerned. For this reason, submitted Mr Mpofu, the applicant had no prospects of success. He highlighted that as an example the appellant raised the question of being unwell and in support of that the applicant has on record a letter from a doctor, the District Medical Officer, Chegutu.
However, that was only a letter and the letter did not articulate how the ill-health had affected the applicant.
Both parties referred the Court to authority for which the Court is grateful.

In the present matter it is not disputed that the applicant refused to sign a document which his employer had asked him to sign. The document in question was to do with the policy of the respondent company. While the applicant in his Founding Affidavit stated that he had a reason why he did not sign, it appears that he did not make this clear to the superior who asked him to sign(page22/69 of the record).
In Servcor (Private ) Limited v Tarisai Muchenjeri SC 74/17 the Supreme Court referred to the case of ZCTU v Makonese and held that following were the elements of a lawful order:
1. The order is given by an employer
2. The order is capable of being carried out by the employee.
3. It is for the advancement of the employer’s business.
4. It is closely related to the duties of that employee.
5. It is not a wrongful act.

In Matereke v CT Bowring & Associates (Private ) Limited 1987 (1)ZLR 206 (S) the Supreme Court held that in order to establish whether or not there was willful disobedience to a lawful order there ought to be a deliberate and serious refusal to obey the order and that the disobedience must not be trivial.
In the present application it is important to consider the effects of the requirements which the applicant says he has satisfied. If the position is taken that he was not solely to blame for the delay , he has to explain why after he had finally obtained the award, he did not immediately initiate the process. He says he was not well. However, the doctor did not articulate the extent and effect of the illness on him . Then comes the prospects of success, the appellant



disobeyed a lawful order which satisfies what is stated in the authorities cited above. The willfulness was deliberate, serious and not trivial. This means that no matter how well the delay has been explained and how reasonable that explanation is, if there are no prospects of success there is no point in granting the application. The applicant has no prospects of success.
In view of the foregoing I find that the applicant has failed to discharge the onus required of him on a balance of probabilities. The application fails.


In view of the foregoing it is ordered that:

The application for condonation for late noting of appeal be and is hereby dismissed.



HONEY AND BLANCKENBERG, RESPONDENT’S LEGAL PRACTITIONERS.
