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IN THE LABOUR COURT OF ZIMBABWE	         JUDGMENT NO LC/H//2026
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CBZ HOLDINGS LIMITED				APPLICANT 


ROY BARE & 104 OTHERS				RESPONDENTS



		
Before the Honourable G. Musariri, Judge:


For Applicant:			- A. Moyo & G. Sithole, Attorneys

For Respondents: 			- E. Majena, Attorney


MUSARIRI, J:

Applicant filed in this Court a composite application for condonation and leave to appeal to the Supreme Court. The application was made in terms of section 92F (2) of the Labour Act [Chapter 28:01] as read with rules 32 and 43 of the Labour Court Rules, 2017. Respondents opposed the application.

Respondents’ heads of argument raised 2 points in limine which will be addressed ad seriatim.
“1. Application made in terms of the wrong provisions.
1.1. It is humbly submitted that this application has been made in terms of a generic provisions which are not clear or applicable in casu. The defect is not merely technical but fatal.
1.2. The manner in which this application has been framed reveals a fundamental defect. The Applicants have invoked a multiplicity of provisions without identifying, with any precision, the legal basis upon which the application is brought. This approach is not only irregular but demonstrates a clear uncertainty as to the cause of action being pursued.
1.3. Significantly, the Applicants concede that they have not anchored their application on any specific provision of the Act or the Rules. Instead, they seek to remedy this defect in their heads of argument. This is impermissible. It is trite that a litigant must make out its case in the founding affidavit, and that an application stands or falls on that affidavit. Heads of argument are evidence and cannot be used to cure a fatally, defective pleading.”

Applicant’s heads of argument pushed back thus;
“3.	In this case, the Applicant is out of time within which to apply for leave to appeal.  Applicant accepts that it cannot simply file an application for leave without seeking the indulgence of the Honourable Court. There is therefore a need to apply “for condonation for the late filing of an application for leave to appeal. “Rule 32(a) of the Rules is relevant to the application and was properly invoked.
4.	The Applicant is also aware that the Rules have no provision for the filing of a composite application for condonation for the late filing of an application for leave to appeal and for leave to appeal itself. However, Applicant believes that it is expedient and equitable that the two applications be heard together given that the requirements for the two applications are related. For this reason, the Applicant has also invoked the Court’s powers in terms of Rule 32(b) of the Rules.
5. 	Section 92F (2) of the Act as read with rule 43 are the enabling provisions for the filing of an application for leave to appeal. It is on this simple basis that all the above provisions have been invoked. With respect, it is therefore difficult to then understand the basis upon which the Respondents would argue, as they have done in their opposition, that the application has been made in terms of the wrong provisions”.



Analysis

The Above polemics do not raise issues to do with section 92F of the Act or Rule 43 of the Rules. Rather they raise the issue whether Rule 32 permits the filing of a composite application for both condonation and leave (to appeal).
Rule 32 provides that;

“At any time before or during the hearing of a matter a Judge or the Court may:-
(a) direct, authorise or condone a departure from any of these rules, including an extension of any period specified therein, where the Judge or Court is satisfied that the departure is required in the interests of justice, fairness and equity;
(b) give such directions as to the procedure in respect of any matter not expressly provided for in these rules as appear to the Judge of the Court to just, expedient and equitable.”

This provision enables the court or Judge to condone a departure from the rules. What is important for present purposes is that the power is exercisable “before or during the hearing”. The rule references the hearing thus showing that it does not cover the period prior to the filing of a matter. Condonation before the filing of a matter is covered by rule 22 which provides that;

	“Application for condonation of late noting of an appeal or review
(1) A party wishing to apply for condonation of the late noting of an appeal or review shall do so on form LC1”.

There is no other provision cited which provides for condonation of a late application for leave to appeal. The net result is that there is no provision in the Labour Court Rules for the composite application filed in casu. Furthermore there is simply no provision for condonation of late filing of an application for leave to appeal. 



Applicant relied on the case of,

Mandengu v Shearwater SC 48/25 at paragraph 23, where it was held;
“Rule 67 entitles a Judge, if special circumstances are shown by way of an application writing, to condone the late noting of an appeal and extend the time within which to appeal. So, where a party is out of time to seek leave to appeal, such party may bring a composite application for condonation and extension of time within which to seek leave as well for leave to appeal.”

The Mandengu case is distinguishable as it references a specific rule of the Supreme Court which allows for condonation of a belated application for leave. The Labour Court Rules do not have similar rule. In the premises the applicable precedent is the case of,

NRZ v ZARU 2005 (1) ZLR 341 (S) per ZIYAMBI JA at 347A
“Thus before an application can be entertained by the Labour Court, It must be satisfied that such an application is an application “in terms of this (Labour) Act or any other enactment”. This necessarily means that the Act or other enactment must specifically provide for applications to the Labour Court, of the type that the Applicant seeks to bring”.


Conclusion

Applying the NRZ case supra to the present case, the inevitable conclusion is that applicant failed to cite provision/s which permit its application in this Court. Accordingly the application ought to be struck off as prayed for by the Respondents. The 1st point in limine being dispositive of the matter, it is unnecessary to deal with the 2nd point.




Wherefore it is ordered that,

1. Respondents’ 1st point in limine be and is hereby upheld;

2. The application for condonation and leave to appeal is hereby struck off as incompetent; and

3. Applicant shall pay Respondents’ costs of suit.
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