IN THE LABOUR COURT OF ZIMBABWE HARARE, 24TH, APRIL, 2023 AND 4TH,JULY,2023


JUDGMENT NO.LC/H/190/23 CASE NO. LC/H/811/22

CHIKOMBA RURAL DISTRICT COUNCIL



Appellant

And

KENNETH MUNDOPA
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Before the Honourable Kachambwa, Judge;

For Appellant:



H. Mutasa (Legal Practitioner)

For Respondent:



L. C. Ndoro (Legal Practitioner)

KACHAMBWA, J:

The Appeal

1. This is an appeal against the decision of the arbitrator. The arbitrator had presided over the issue of who was the respondent’s employer between the Rural District Council and the Ministry of Health and consequently who was responsible for the unfair dismissal of the respondent. That the respondent was unfairly dismissed was not an issue. The arbitrator’s decision was based on written submissions by the parties wherein both parties clearly show that the issue for determination was to determine who the employer was at the time of termination of the contract of employment.
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The Arbitrator’s Decision

2. The arbitrator was alive to the appellant’s defence that it was saying that the respondent had been transferred to the Ministry of Health and further that the Ministry had taken over the employment of the respondent and other health workers. The arbitrator was also aware that there was an issue of abscondment in the background as said to be discussed in the Board of Assessment as it was said to have been mentioned in appellant’s submissions. The arbitrator dismissed the appellant’s argument that the respondent was the employee of the Ministry of Health (or of the government).

Appeal Grounds

3. The appellant’s grounds of appeal were that;

3.1. The Honourable arbitrator erred in law when he failed to determine that by absconding from employment for a period in excess of a year the respondent had repudiated the contract of employment between himself and his employer.

3.2.   In any event, the Honourable arbitrator erred in law when he determined that as at June 2009, the respondent was an employee of the appellant.

3.3. The Honourable arbitrator erred in law when he determined that the respondent had been unlawfully dismissed by the appellant.

4. In essence the appellant was simply continuing with his denial of being the respondent’s employer at the time of the unfair dismissal. It will be noted that the appellant was trying to highlight the abscondment which does not feature in its written submissions to the arbitrator. The defence before the arbitrator
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was prominently on the respondent being an employee of the Ministry of

Health.

Opposition to the Appeal

5. The respondent opposed the appeal. Firstly it argued that the second and third grounds were vague and embarrassing as they did not say in what way the arbitrator had erred. Consequently it was argued that the two grounds should be struck off. It was also argued that despite the vagueness the evidence on record showed that the arbitrator’s decision was correct.

6. The court’s decision on the second and third grounds was that the essence of all three grounds was simply to challenge that the respondent was an employee of the appellant. It allowed the parties to argue the case from that understanding. In hindsight the court opened itself to unclear arguments. It should have struck off those two grounds as they are just argumentative without clarity and precision. Even the first ground should probably have been objected to as it was not the fulcrum of the appellant’s case before the arbitrator. It is mentioned in connection with the board of assessment’s recommendations. Those recommendations were not adhered to either. The appellant clearly got away with murder here. An appeal should be based on the record. It is not a re-argument of the case. It is an analysis of the decision appealed. The grounds must reflect how that decision is an error.

Arguments of the parties

7. The appellant’s argument was that the arbitrator should have found that the respondent had abandoned his employment and therefore was no longer an employee of the appellant. Further it also continued the argument that the respondent was now an employee of the Ministry of Health where he had been
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working and receiving his salary. It was further argued that by accepting the

transfer the respondent had entered a new contract and repudiated the one

with the appellant. Consequently, the appellant argued that there was no unlawful dismissal as such.

8. On the other hand the respondent’s view was that the question of abscondment did not arise for two reasons. Firstly at the time of the unchallenged verbal dismissal it was not a fact yet. The issue then was absence for fourteen days of which the respondent was claiming to have been on leave. Secondly the issue of abscondment was not an issue before the arbitrator. It was not ventilated at any hearing and cannot be raised now. The issue that was in dispute then was whose employee the respondent was. That the respondent was unfairly dismissed was common cause. What was in dispute was the employer who dismissed him. That the respondent was unfairly dismissed could not be raised at this stage. It was admitted. To challenge it now would be blowing both hot and cold, to approbate and reprobate. The appellant could not deny being the employer and at the same time say that it had accepted the respondent’s breach of his contract. The two are not compatible.

9. On the employment with the Ministry it was argued that this was an attachment as a result of a penalty. The respondent was with the Ministry as a way of penalising him. Although the Ministry was paying his salaries just as it was doing with other health employees, the employees remained the employees of the council. There was no transfer in terms of the law.

Analysis
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10. The record of proceedings is quite clear that the arbitrator did not make any ruling on abscondment. It was not a defence by the appellant. It was not an issue before the tribunal. The closing submissions do not mention it at all. The appellant’s defence was purely on the line that the respondent was an

employee of the Ministry of health in which case the appellant did not play any role in the respondent’s dismissal. All the submissions were directed at this transfer. There was no call at all for the arbitrator to rule on abscondment and he did not. Had he done so he would have created a dispute for himself to deal with and not a dispute raised by the parties. Such would have been unprocedural. Therefore this line of appeal is dismissed. It is a new line. The arbitrator was not asked to decide on it and cannot be blamed for not making a decision on an issue that was not before him.

11. Grounds of appeal 2 and 3 can be taken together. The appellant dealt with them in just three short paragraphs in its heads of argument. The first of the argument was that because the respondent was working at a government institution and being paid by the government he was a government employee. Alternatively the respondent had entered into a new contract by accepting the transfer to a government institution. In that acceptance he had repudiated the contract with the appellant.

12. There is no mention of the penalty transfer which in real terms is an attachment. It was not a transfer at all. The arbitrator discussed this issue adequately and dismissed the transfer argument. We are not told how that decision is wrong. This is the more reason why these grounds of appeal were said to be inappropriate. The appellant has further failed to clothes them in the heads of argument. There is no case placed before the court to consider. It is as good as a bare allegation. The respondent was “transferred” as a penalty.

He could not refuse. The best he could have done is to appeal. The transfer was never said to be permanent. Further the payment of salaries by the government was adequately explained by the very authority paying the salaries.
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It was not a takeover of the employees. Nothing can therefore be further from

the truth when one claims that there was a change of the employer. The factual

situation is not ambiguous at all. The legal position is equally clear.

The respondent was with the Ministry as a penalty and not a change of employer. The arbitrator was on point.

13. The reference to the case of Honest Chapangura & Others v Kwekwe City Council & Anor SC 27/21 does not seem to be of assistance. The case dealt with the transfer of an undertaking. That is not the case that was argued by the appellant in the appeal. Appellant argued the transfer of an individual.

Resolution

14. The appeal has no merit. It must be dismissed. It is accordingly ordered that; 1. The appeal be and is hereby dismissed with costs.
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