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MAFUSIRE J
a 	Introduction
[1]	The appeal in this matter centres on the proper meaning and application of s 15 of the Capital Gains Tax Act [Chapter 23:01] [“the Act”].
[2]	Portions of that provision relevant to the present dispute read as follows, the highlighted words – including the heading – signifying the highly contested points:
“15 Transfers of specified assets between companies under the same control 
[1]	If the ownership of any specified asset is transferred from one company to another in any of the following circumstances— 
[a]	… … … 
[b]	the transfer is effected from one company to another under the same control, in the course of or in furtherance of a scheme of reconstruction of a group of companies or a merger or other business operation which, in the opinion of the Commissioner, is of a similar nature; or 
[c]	… … …; 
the transferor and the transferee may elect that, notwithstanding the terms of any agreement of sale, the selling price of the asset shall, in relation to the transferor, be deemed, for the purposes of this Act, to be an amount equal to the sum of the deductions allowable to the transferor in respect of the specified asset in terms of paragraphs [a], [b], [c] and [d] of subsection [2] of section eleven at the date of the transfer: 
Provided that, if the specified asset is subsequently sold, otherwise than to a company under the same control, the capital gain or capital loss in the hands of the seller shall be calculated as if the asset had at all times remained in the ownership of the first transferor in respect of whom the election was made in terms of this section. 
[2]	Where in the circumstances referred to in paragraph [a] or [b] of subsection [1], a marketable security issued by a company involved in the scheme, merger or operation is transferred from one person to another for no cash consideration, in exchange for a marketable security issued by another such company, the transferor may elect that, notwithstanding the terms of any agreement of sale, the marketable security transferred by him shall be deemed to have been sold for an amount equal to the sum of the deductions allowable to him at the date of transfer in terms of paragraphs [a], [b], [c] and [d] of subsection [2] of section eleven in respect of the marketable security transferred by him. 
[3]	… … …”
[3]	Debunked to simple conversational language, s 15 of the Act, as read with s 11 that is referred to therein, are allowing the deferment of payment of capital gains tax in circumstances in which, among other things, a specified asset, in this case, shares, are transferred from one company to another, in a reconstruction or merger or other similar mechanism, where the two are under the same control.  
[4]	This case is an appeal against a certain decision by the respondent concerning the deferment of payment of capital gains tax by appellants 2 and 3 in respect of certain shares transferred by them to the first appellant. 
[5]	Relying on the provisions of s 15 aforesaid, the appellants argue that they were entitled to defer the capital gains tax. Relying on the same provisions, the respondent argues that they were not. 
[6]	“To be, or not to be: that is the question,” says WILLIAM SHAKESPEARE in the play Hamlet. Were the appellants entitled to defer, or not entitled to defer, that is the question. 
b	Factual matrix
[7]	In the beginning there were four companies. In the end there were still four companies, all private entities, liable for, among other things, all kinds of taxes, including capital gains tax where it is due.
[8]	The four companies in question were Padenga Holdings Limited, which is the first appellant herein, Ronquil Enterprises [Private] Limited, the second appellant, Grayfox Investments [Private] Limited, the third appellant, and a company called Dallaglio Investments [Private] Limited [“Dallaglio”], which is not cited.
 [9]	The respondent is the central collector of revenue for Government. It has taken issue with the involvement of the first appellant in this appeal. It says the first appellant has no business being cited as an appellant because the dispute concerns the liability of appellants 2 and 3 only in regards to their liability for capital gains tax in respect of the transactions in question. 
[10]	Because the respondent has persisted with the aforesaid special objection I shall have to decide it as a preliminary point. But later. For now the unpacking of the factual matrix behind the dispute continues. 
 [11]	In the beginning, the first appellant had 50.1% shareholding in Dallaglio. The remaining 49.9% was held by appellants 2 and 3 in equal proportions of 24.95% each. The first appellant held no stake or stock in appellants 2 or 3. Equally, appellants 2 and 3 held no stake or stock in the first appellant. That was in the beginning.
[12]	At some stage the appellants decided to restructure. They did a share swap. It went like this. Appellants 2 and 3 transferred their entire shareholding in Dallaglio to the first appellant. In other words, each of these appellants’ 24.95% shareholding was taken over by the first appellant. In return, the first appellant allotted shares from itself to appellants 2 and 3. 
[13]	In the end, Dallaglio remained wholly owned by the first appellant. Appellants 2 and 3 ceased having any interest in Dallaglio, except indirectly through the first appellant, by virtue of their new shareholding in the first appellant. 
[14]	It is the classification of the above transaction in relation to capital gains tax implications in terms of s 15 of the Act aforesaid that has given rise to the present dispute. As summarized before, the appellants say they could defer the capital gains tax payment. The respondent says they could not. Disgruntled by this decision, the appellants have appealed to this court to have the respondent’s decision set aside.
[15]	The material facts not being in dispute, the parties have opted to go by way of a stated case. They filed the attendant documents that go with a stated case such as a statement of agreed facts and heads of arguments. Oral argument was subsequently submitted. 
c	Appellants’ case
[16]	Distilled, and in my own diction, the appellants are arguing that the respondent got it wrong by failing to realize that the transactions in question constituted such a scheme of reconstruction of a group of companies or, within the language and contemplation of s 15 of the Act aforesaid, such a merger or other business operation of a similar nature as would have entitled them to a capital gains tax relief.
[17]	From the premise that its jurisdiction does not extend to directing how business entities may run or reorganize their affairs, the appellants argue that the respondent was blind to the reality that the share swap deal in question was a reconstruction. If not, it was a merger. If not, it was some other business operation which the respondent ought to have recognized as being of a similar nature.
[18]	The appellants further argue that the respondent got it wrong in thinking that the trigger for the deferment is solely and exclusively for companies under the same control when the Act makes it clear that it applies to reconstructions, mergers and other business transactions of a similar nature.
[19]	Other supporting arguments by the appellants are that the share swap was a tax neutral event. As such, not only was there no prejudice to the fiscus, but also it was precisely the kind of economic transaction envisaged by s 15 of the Act.
[20]	Furthermore, the transaction involved the consolidation of a subsidiary with its holding company as envisaged by s 185 of the Companies and Other Business Entities Act [Chapter 24:31], with the effect that there was no change in control and, additionally, no capital gain. There was no change in the interest of appellants 2 and 3 in Dallaglio since their control was now indirectly through the first appellant. 
[21]	The appellants make a comparison of their transaction with another in a case involving FBC Holdings and its subsidiaries and the National Social Security Authority [“NSSA”] [hereafter referred to as “the FBCH / NSSA transaction”]. It is argued that in that transaction the respondent adopted an interpretation consistent with the appellants’ contention herein. Therefore, the respondent is estopped from denying the appellants the same treatment.
d	Respondent’s case
[22]	The respondent’s preliminary point is that the first appellant has no locus standi in this appeal.  It argues that no capital gains tax has been levied against the first appellant. Rather, it is appellants 2 and 3 that are affected, having been the entities that transferred their shares in circumstances that attract capital gains tax. 
[23]	On the merits, the respondent argues that s 15[1][b] of the Act applies to those transfers that take place between companies under the same control. The provision allows parties to deem that the selling price of the asset equals the allowable deductions, resulting in no gain to be taxed. As such, the impeached transaction does not fall within the qualification. The transfers were to non-related parties.
e	Issues for determination
[24]	The preliminary point is straightforward. Does the first appellant have standing in these proceedings? Should it ever have been cited as a co-appellant?
[25]	On the merits, in order for the court to arrive at the conclusion whether or not the respondent was correct to disallow the appellants’ demand for deferment of the capital gains tax in question, it must answer the question whether or not the impeached transaction is one of those falling within the range contemplated by s 15[1][b] of the Act. 
[26]	Thus, broken down further, the enquiry before the court is: was the swap arrangement a transfer effected from one company to another company under the same control? Was it in the course of, or in furtherance of a scheme of reconstruction of a group of companies? Was it a merger? Was it some other business operation which the respondent ought to have realized was of a similar nature?
[27]	As the appellants argue, was the transaction a consolidation of a subsidiary with its holding company with no such change in control as would entitle appellants 2 and 3 to a deferment of the capital gains tax?
[28]	Finally, is the respondent treating the appellants in a manner different from the precedent that it set in the FBCH / NSSA transaction where, allegedly, it allowed a deferment in similar circumstances? If so, is the respondent estopped from denying the appellants the same treatment?

f	The preliminary point: locus standi of the first appellant
[29]	The tax burden in this case falls on appellants 2 and 3, not the first appellant. So, the respondent does not recognize the first appellant’s standing and its attempt to make common cause with appellants 2 and 3. 
[30]	The law on locus standi is so well settled as to require no citation of cases. To have standing in a suit before the court, a party must have a direct and substantial interest in the matter: Zimbabwe Stock Exchange v ZIMRA SC56-07. Such interest must be legal, not merely financial or commercial. It must not be too remote. It must be actual. It must not be abstract. It must not be academic. It must be current. It must not be hypothetical: see Four Wheel Drive Accessory Distributors CC v Rattan NO [2018] ZASCA 124, para 7 and United Watch & Diamond Co [Pty] Ltd & Ors v Disa Hotels Ltd & Anor 1972 [4] SA 409 [C]. 
[31]	In terms of s 25 of the Act, as read with s 65 of the Income Tax Act [Chapter 23:06] [“the Tax Act”], one who has standing to lodge an appeal to this court for the determination of any grievance arising from, among other things, any determination by the respondent’s Commissioner, is a taxpayer. 
[32]	In terms of the Tax Act, a taxpayer is one in respect of whom an assessment is made by the respondent’s Commissioner, an assessment being, among other things, a self-assessment or a determination by the Commissioner of any amount of the tax payable.
[33]	On the face of it, the first appellant has some substantial interest in the suit before the court. On the face of it, such interest is hardly abstract or hypothetical or academic. However, these are not the full criteria. The appellant’s case on locus standi stutters on a careful consideration of the law.
[34]	After the transaction in question, the appellant did become Dallaglio’s holding company. Appellants 2 and 3 became minority shareholders in the first appellant. The tax burden with which this litigation is concerned fell on appellants 2 and 3, not the first appellant. The refusal to defer by the respondent directly affected appellants 2 and 3, not the first appellant. The first appellant’s interest in the suit before the court is merely financial or commercial, not legal or direct.  
[35]	There were two transactions that took place simultaneously: the one in which appellants 2 and 3 transferred their entire shareholding in Dallaglio to the first appellant, and the other in which the first appellant allotted shares in itself to appellants 2 and 3. 
 [36]	The ‘taxpayer’ defined by the Tax Act is not an indeterminate person. He is a taxpayer in relation to a taxable event. The transfer of shares by appellants 2 and 3 to the first appellant was the taxable event on which the dispute centres, not the allotment of shares by the first appellant to appellants 2 and 3. In this taxable event, the first appellant is not a taxpayer. Therefore, it has no standing in the appeal. It is not the taxpayer contemplated by s 25 of the Act, as read with s 65 of the Tax Act. 
[37]	Comparisons may be made with the Zimbabwe Stock Exchange and the United Watch & Diamond cases above. In the former case, the Zimbabwe Stock Exchange, a body corporate established with the mandate to manage trade at the stock exchange by stockbrokers, was held to lack locus standi to represent the stockbrokers in their tax dispute with the current respondent. In the latter case, sub-tenants were held to lack locus standi to intervene in a case involving the main tenant with someone else but which threatened their continued right of occupation in the premises.  
[38]	In the present suit, the first appellant’s connection to the dispute is through Dallaglio, its wholly owned subsidiary and perhaps, also through appellants 2 and 3 which are its minority shareholders. But the connection has no relevance to the question of its locus standi.
[39]	Thus, the respondent’s preliminary objection to the first appellant’s standing in this appeal has merit. It is upheld. However, the point seems academic. It does not decide the case. It does not go to the root of the dispute. The dispute still remains to be determined in respect of appellants 2 and 3 against whom no objection has been taken. The issue may be relevant only to the question of costs. 
g	On the merits
[40]	The suit before the court is in relation to the transaction whereby appellants 2 and 3 disinvested from Dallaglio and invested in the first appellant. Before the transaction, the appellants were completely unrelated to each other, except that they all held shares in Dallaglio. 
[41]	The nature of the transfer in question might have been in the course of or in furtherance of a scheme of reconstruction of a group of companies. It might have been a merger within the meaning of s 2 of the Competition Act [Chapter 14:28]. It might well have been none of the above, but nonetheless a business operation of a similar nature. This is the language of s 15[1][b] of the Act. 
[42]	However, the appellants were demonstrably not under the same control. The phrase “under the same control” is also the plain language of s 15 of the Act. It is a requirement before the appellant can claim the relief they seek. 
[43]	The appellants had a relationship as co-owners of Dallaglio. They might all have been in control of Dallaglio. But they were each not under the same control. In terms of s 15 of the Act, there must be (i) transfer of ownership, (ii) of a specified asset, (iii) from one company to another, (iv) under the same control. The appellants fall at the fourth hurdle. Their transaction is not consonant with the requirements of s 15 of the Act. 
[44]	That companies “under the same control” is the pith or fulcrum of the restriction or circumscription in s 15 of the Act is fronted in the very heading of that provision. It reads: 
 		“Transfers of specified assets between companies under the same control” 
[45]	The appellants dismiss the heading as merely one of convenience for reference purposes only. That cannot be. This is a basic requirement. At any rate, in terms of s 15B, as read with s 7 of the Interpretation Act [Chapter 1:01], headings can be considered for confirmation that the meaning of the contested provision is the ordinary meaning covered by the text of that provision. 
[46]	The consolidation of Dallaglio, the subsidiary, to the current company, the first appellant is not an issue. It is the position of the appellants 2 and 3 in relation to that consolidation which is in issue. Simplified, appellants 2 and 3 were in shared control of Dallaglio but not in control of the first appellant. After the share swap, the appellants 2 and 3 are in shared control of the first appellant but not in control of Dallaglio anymore. The appellants seem to have got mixed up.
[47]	In closing, it is the appellants’ contention that the respondent, in previous similar circumstances relating to the FBC Holdings / NSSA transaction, reached a different conclusion. The appellants clamour for equal treatment before the law. 
[48]	Regrettably, no determination on this issue can properly be made. No evidence of similar facts has been placed before the court or has been agreed to between the parties. On the contrary, the respondent argues that the FBCH / NSSA transaction was determined on completely different grounds, not least the fact that NSSA is a statutory corporation which, by operation of law, is exempt from these types of taxes. 
[49]	What the court has understood from the parties’ argument is that the FBC Holdings / NSSA transaction concerned the transfer of shares to form a merger between FBC Bank and FBC Building Society, a transaction by two companies under the same control. If that was so, then that would have been within the circumstances contemplated by s 15 of the Act. 
[50]	It is also the contention of the respondent that the transfer of shares from NSSA to FBC Holdings is exempt from capital gains tax by virtue of s 10 of the Act. NSSA is a statutory corporation. It is exempted from this type of tax.
[51]	The appellants should have compared like with like. Their reference to the FBC Holdings / NSSA transaction does not help them.
[52]	An estoppel argument against a litigant such as the respondent is always a difficult mountain to climb. Past administrative errors by a central collector of revenue do not create legal entitlements: see Commissioner of Taxes v Astra Holdings [Pvt] Ltd 2003 (1) ZLR 417 (S) and R v Board of Inland Revenue, ep MFK Underwriting Agencies Ltd [1990] 1 All ER 9. Taxpayers must be taxed by law, not by administrative lapses.
[53]	Thus, it would not help the appellants to argue that just because the respondent might have got it wrong the previous time, which is not the case, the court must order it to keep getting it wrong. Although, expressed somewhat bluntly like that, that is what the estoppel argument boils down to. 
[54]	However, in light of the findings above, it has become no longer necessary to decide the issue of estoppel.
h	Disposition
[55]	The first appellant was improperly cited as an appellant in this matter. The appellants have misinterpreted the provisions of s 15 of the Capital Gains Tax Act. The transaction involving the appellants which the respondent impeached for capital gains tax payment did not qualify for deferment. In the result, the appeal is hereby dismissed with costs.
21 October 2025
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