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KUDYA, J:

This is an application for the confirmation of a ruling in the matter between Johnson Mapira and Moreyear Investments Company. The background to the matter is that Mapira lost his job with Moreyear on notice. Aggrieved by the job loss he approached a labour officer who ruled that the termination on notice was not regular as it was not in sync with the law set out in Sec 12(4)(a) to (d) of the Labour Amendment Act.

Moreyear is opposed to the confirmation of the ruling. Its argument is that Mapira was performing below standard so he had to be relieved of his duties by the termination on notice. It is settled that termination on notice is permissible but only within the parameters set out in Section 12(4)(a) to (d) of the Labour Act. See Greatermans Stores v Minister of Public Service SC-18-20. It is the court’s view that the labour officer correctly held that the employer retained the common law right to terminate but as now regulated by statute. The employer cannot use under performance as its excuse for the termination on notice. All that was required of it was
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to act within the parameters set out in 12(4)(a) to (d). In the court’s view if the employer was of the view that the employee was not performing well it had the remedy to conduct disciplinary proceedings. It chose not to use that route despite its misgiving about his performance. It is clear from a reading of the ruling that the employer did not comply with Section 12 4(a) (d) of the Act. To that extent it erred when it terminated the employee’s services on notice. The labour officer was therefore correct to rule that the termination was unlawful. The employer to that extent has to reinstate the employee or if reinstatement is not tenable it has to pay him for the remaining duration of the contract. In the result the ruling is upheld.

IT IS ORDERED THAT

Application for the confirmation of a ruling in the matter between Moreyear Investment Company and Johnson Mapira being merited it be and hereby succeeds. Ruling in the matter between Moreyear Investment Company and Johnson Mapira be and is hereby confirmed. Moreyear Investment Company is to reinstate Johnson Mapira to his position without loss of salary or benefits for the remaining component of his contract of employment. If reinstatement is no longer possible Moreyear Investments is to pay Johnson Mapira damages in place of reinstatement to the extent of the unexpired portion of the contract of employment. Each party bears own costs.
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