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ZIYADUMA, J: 

This is an appeal against part of the arbitration award of B M Chipokosha, Arbitrator sitting at Harare, dated and delivered to the Appellant on the 8th of January 2026.



BACKGROUND


[1] The 1st Respondent was employed as a cleaner from January 2020 until she was dismissed from employment on 5 November 2024. The reason behind her dismissal was that on 26 September 2024 whilst doing other duties unrelated to her core duty of cleaning, she violently assaulted a client who intended to make use of services offered by POSB, Chitungwiza where she was stationed.  On the fateful day, she had assumed the role normally superintended by security guards of controlling people who would be entering the bank. In the process, she had assaulted one of the women who intended to enter into the bank.  This incident was captured on the CCTV camera. 
[2] 1st Respondent was suspended from work on 20 November 2024 after a complaint was lodged by the victim of the assault. The suspension was without salary and benefits.

A disciplinary hearing was conducted on 24 October 2024.  During the hearing the CCTV footage was played but the victim was not called to testify.After the disciplinary hearing, a verdict of guilty was pronounced.  The Appellant proceeded to give a penalty of dismissal on the 1st Respondent without hearing the parties in mitigation and aggravation. Aggrieved by the dismissal penalty, the 1st Respondent approached a Labour Officer for conciliation. Conciliation failed and the matter was referred for Arbitration before the 2nd Respondent.

PROCEEDINGS BEFORE THE ARBITRATOR
The 1st Respondent submitted that she was unfairly dismissed. She further stated that there were delays in finalising her matter. It was submitted that the disciplinary proceedings were initially scheduled to commence on 4 October 2024 but  were postponed indefinitely to enable the employer get access to the CCTV footage. It was submitted that the hearing commenced after 20 days.

It was further submitted that the key witness was not called for the hearing to give viva voce evidence.  She also submitted that at first, she faced 4 counts but these were reduced to 2 counts when the hearing commenced and this was done without prior notice. She also submitted that there were procedural irregularities in the proceedings because she was denied an opportunity to make submissions in mitigation before the penalty was imposed.

She sought reinstatement without loss of salary and benefits or alternatively payment of all statutory dues, notice pay and damages for ‘premature’ loss of employment.
 
The Appellant submitted that the dismissal was justified because the misconduct which 1st Respondent faced was very serious.  It further submitted that the CCTV footage had shown 1st Respondent blocking, stopping and kicking a lady customer who was attempting to enter the banking hall.

Appellant also submitted that the delays in hearing the matter was necessitated by the delays in securing the CCTV footages. It further submitted that during the hearing, the parties reached a compromise agreement and agreed that whatever decision would be made should be made effective from 21 October 2024.

The Arbitrator made the following findings:

I	That the appellant had provided CCTV evidence of the incident and what was contained in the CCTV footage constituted a serious breach of the implied conditions of an employment contract between the parties. The arbitrator found that the CCTV footage complied with the substantive fairness requirement from disciplinary proceedings.
II	The arbitrator also made a finding that failure to call a key witness and the failure to afford the 1st Respondent an opportunity to make submissions in mitigation after a guilty verdict was a significant procedural lapse which is not in accord with the tenets of natural justice.
Consequently, the following Arbitral Award was given:

I	The employer was found to have had substantive reason for the dismissal of the employee based on violent conduct captured on the CCTV footage.
II	The employer committed procedural irregularities by failing to allow for submissions in mitigation and failing to call a key witness for cross-examination.
III	The employee was prejudiced in that the right to a fair hearing was compromised.  He ordered the employer to reinstate the employee without loss of salary and benefits from the date of unlawful dismissal.
IV	Matter was remitted back to the employer to rectify the identified procedural irregularities, specifically by allowing the employee to lead evidence in mitigation and ensuring the presence of necessary witnesses, if the employer wished to proceed with a fresh hearing.
V.	If reinstatement is no longer possible, the employer was ordered to pay the employee damages in lieu of reinstatement. The parties were to agree on the quantum of the damages, failing which, they would approach the Arbitrator for quantification of damages.

The Appellant, being aggrieved by the award, lodged this appeal to this court.

GROUNDS OF APPEAL
1. The arbitrator erred at law in ordering the reinstatement of the 1st Respondent in view of her first finding (award) that the Appellant had a substantive reason for dismissing the 1st Respondent based on the violent conduct captured on CCTV.
2. The arbitrator erred at law in making a finding that the Appellant committed a procedural irregularity by failing to produce key witness for cross examination without naming such key witness whom the 1st Respondent requested to be called and in view of the 1st finding that the Appellant had a substantive reason for dismissing the `1st Respondent based on the violent conduct captured on CCTV.
3. The arbitrator erred at law by remitting the matter for a fresh hearing instead of for just the 1st Respondent’s mitigation in view of her first finding that the Appellant had a substantive reason for dismissing the 1st Respondent based on the violent conduct captured on CCTV.
4. The Arbitrator erred at law by failing to find the 1st Respondent guilty of misconduct as charged and only order the Appellant to hear the 1st Respondent in mitigation before sentencing her in view of her first finding that the Appellant had substantive reason for dismissing the 1st Respondent based on the violent conduct captured on CCTV.

RELIEF SOUGHT
Appellant prays for the following relief:
a) The appeal succeeds with costs
b) The arbitration award by the arbitrator is set aside and substituted with the following:
(i)  ‘The claimant was lawfully found guilty of misconduct as charged.
(ii) The Respondent however failed to afford the claimant the right to mitigate before sentencing.
(iii) The matter is remitted back to the hearing officer for the purpose of mitigation and then sentencing.’

The grounds of Appeal raise substantially entwined similar   issues. All the 4 grounds shall be dealt with simultaneously. The grounds seek to get clarity on what the Arbitrator should have done on finding that there was substantive reason to dismiss the employee based on the violent conduct shown on the CCTV footage. 

WHETHER IT WAS COMPETENT TO SET ASIDE THE WHOLE PROCEEDINGS AND ORDER REINSTATEMENT IN CIRCUMSTANCES WHERE ARBITRATOR ACCEPTED THAT THERE WAS SUBSTANTIVE PROOF GIVEN FOR THE DISMISSAL
It was common cause between the parties that a disciplinary hearing was conducted to hear the allegations that the 1st Respondent was facing. It was also common cause that during the hearing the CCTV footage was played and the 1st Respondent was given an opportunity to comment on the contents of CCTV footage.  It was also common cause that the 1st Respondent did not deny that she was the one appearing on the CCTV footage during the proceedings a quo. It was also common cause that on the footage, the 1st Respondent was behaving violently towards a female client of the bank who wanted to enter into the Bank. 1st respondent allowed other clients of the bank to enter the banking hall while denying the lady client access to the bank. It was also common cause that the 1st Respondent was suspended from employment following this incident.

The parties’ point of departure was on the following points:
(i) The effect of the finding by the Arbitrator that there was substantive reason for Appellant to dismiss the 1st Respondent. The appellant was of the view that this should have made the Arbitrator pronounce that the 1st Respondent was guilty of the misconduct charge she was facing. Further to that, it was of the view that the Arbitrator should have remitted the matter to the hearing officer for submissions in mitigation and aggravation of sentence. The 1st Respondent took the view that the Arbitrator made the correct decision by remitting the matter for a fresh hearing and ordering reinstatement.
THE LAW
For an appellate court to upset the decision of a lower court, the impugned decision should be grossly irrational that no reasonable court faced with the same facts could arrive at the decision made. 
The principle was outlined in Barros v Chimphonda 1994 (1) ZLR  58 (S) at 62 G- 63A where it was stated:
“The grounds are firmly entrenched. It is not enough that the appellate court considers that if it had been in the position of the primary court, it would have taken a different course. It must appear that some error has been made in exercising the discretion.  If the primary court acts upon a wrong principle, if it allows extraneous or irrelevant matters to guide or affect it, if it makes the facts, if it does not take into account some relevant consideration then its determination should be reviewed and the appellate court may exercise its own discretion in substitution provided always it has the materials for doing so….’’( my emphasis)

The principle that should have guided the Arbitrator especially after having made a finding, correctly in my view, that there was substantive reason for dismissing the 1st Respondent in light of CCTV footage evidence, is spelt out in a number of cases such as Air Zimbabwe v Mnesa SC 89/04, Standard Chartered Bank of Zimbabwe v Chikomwe and 211 SC 77/2000  and  ZUPCO v Mashinge 21/21.

In Zupco v Mashinge SC 21/21 the court held as follows:
“The clear position of the law appears to me to be that upon setting aside of the employment disciplinary proceedings as a nullity, both the procedural and substantive rights of the parties are restored to the position immediately before the nullified process.”
Before the hearing the 1st Respondent was on suspension. If the Arbitrator had decided to set aside the proceedings as a nullity, it was incompetent for her to reinstate the employee in the circumstances where the employee was on suspension. The employee would have remained on suspension pending the rehearing of the matter.  This principle is fortified in Air Zimbabwe v  Mensa SC 89/04 wherein the court emphasised that where disciplinary proceedings are set aside without a consideration of the merits, the parties revert to the status quo ante.  It was further emphasised that it does not always follow that after the setting aside of disciplinary proceedings, an employee is automatically reinstated. It was further stated that an employee who was on suspension cannot be reinstated without first lawfully setting aside the suspension.  These principles were also enunciated in Standard Chartered Bank of Zimbabwe  v Chikomwe and 211 others SC 77/2000.

It was therefore clearly wrong for the Arbitrator to order reinstatement in circumstances where the suspension letter had not been set aside.

The Arbitrator, in speaking to procedural fairness of the proceedings a quo indicated that there were procedural lapses which were significant and these procedural lapses were in conflict with the tenets of natural justice.  In sustaining this reasoning, he relied on 2 grounds. He stated that the procedural lapse firstly arose from the failure to call a witness to testify and corroborate the allegations which were shown on the CCTV footage and secondly from the failure to call for mitigation before passing sentence.
I will deal in extenso with each of the alleged 2 grounds of procedural lapses.

FAILURE TO CALL A WITNESS TO CORROBORATE THE EVIDENCE OF THE CCTV FOOTAGE
The record of proceedings a quo reflects the following:

That the hearing Officer played the CCTV footage in the presence of the 1st Respondent. The 1st Respondent was given an opportunity to comment on what was being shown by the CCTV footage.
It was common cause between the parties that the CCTV footage was showing the 1st Respondent acting violently towards a woman client who wanted to enter into the bank. 1st Respondent in the proceedings a quo did not dispute that she was the one appearing on the CCTV footage. She also did not deny conducting herself violently as shown on the footage.

1st Respondent was given an opportunity to explain herself in light of the footage by the hearing officer. In explaining her conduct, she stated that she was acting according to instructions received from Security guards who had assigned her the task. She stated that she assaulted the lady because she had spit on her and insulted her.
It was clear from the proceedings of the hearing officer that the audi alteram partum rule had been followed. This was done by the playing of the CCTV footage evidence and eliciting comments from the 1st Respondent on the contents of the footage.

The Arbitrator was of the view that the hearing officer should have called the woman who had been assaulted to come and corroborate the CCTV footage. It is this approach by the arbitrator which was wrong. It was not in dispute throughout the proceedings that 1st Respondent had assaulted the woman depicted on the CCTV footage.  1st respondent merely explained in the proceedings the reason why she ended up assaulting the client of the bank.

The Arbitrator should have been guided in his approach by the principle enunciated in Sable Chemicals Industries Ltd  v Eastbroke 2010(1) ZLR  342(S) AT 348 E where the court stated the following.
“It is true that proceedings before disciplinary proceedings under a Code of Conduct are intended to be flexible and less formal than proceedings in a court of law.  Various decisions of the High Court and Supreme Court in this jurisdiction have stressed the need for flexibility in these circumstances.  These same decisions have also stressed the need for a fair hearing and in particular for the audi-alteram partem rule to be observed.”( my emphasis)
In casu, there was no dispute on the main question that was before the hearing officer, that is, whether the 1st Respondent had assaulted the client as shown on the CCTV footage.  Calling that witness to testify would not have worked to prove anything material to the allegation. The Arbitrator, in insisting that the victim of the offence should have been called, acted on a wrong principle.  The Arbitrator intended to import the proof beyond reasonable doubt standard in civil litigation. This is clearly wrong.  Disciplinary proceedings are supposed to be flexible. The flexibility also extends to the manner in which evidence is to be led.  Proof of the CCTV footage is one such example of being flexible and it was permissible for the hearing officer to rely on the CCTV footage to make conclusions of the matter he was dealing with.

The principle enunciated in Sable Chemicals case (supra) was also reinforced in Dunmore Mupandasekwa v Green Motor Services (Pvt) Ltd SC 30/15 where the court, quoting from the learned author Geo Quinot; in his book titled “Administrative Law:  Cases and materials’2nd Edition at page 539 where the learned author stated that;
“While it is true that the duty to act fairly and listen to both sides lies upon everyone who decides anything, one should be careful not to treat administrative tribunals as though they were courts of law…….  The test in matters of this nature is whether the hearings were fair when proceedings are judged in their broad perspective.

We should not lose sight of the fact that one is here dealing with disciplinary hearings presided over by largely laymen. Therefore, they cannot be expected to observe all the finer niceties that would have been observed by a Court of law.  It appears that every effort was made to give the 1st Applicant a fair opportunity to be heard before an impartial tribunal….”

In casu, the Hearing Officer tried as much as possible to ensure that the audi alterum paterm rule was adhered to. He availed the CCTV footage and gave the 1st Respondent an opportunity to explain herself in view of the CCTV footage, which opportunity the 1st Respondent embraced. There was evidence of an assault being perpetrated on the victim by the 1st Respondent on the video. The fact that the explanation for the violence did not find favour with the hearing officer should not be taken on appeal as giving the impression that the proceedings were procedurally unfair.

It is this court’s finding that the finding by the Arbitrator that the disciplinary hearing was procedurally unfair and violated the procedural fairness requirement for the reason that the key witness who was the victim of the offence, was a result of the Arbitrator using a wrong principle.  He was wrong in requiring that the victim of the assault be called to give viva voce evidence, in circumstances where calling her was not necessary. There was no dispute as to whether the victim had been assaulted. The CCTV footage, being admissible evidence, was sufficient to prove the allegations which 1st Respondent was facing. The degree of proof that was cast on the appellant did not require that allegations be established on proof beyond reasonable doubt. Showing the CCTV footage was consistent with the standard of proof in disciplinary proceedings which is proof on a balance of probabilities. Resultantly, ground of appeal number 2 being with merit is upheld. 

EFFECT OF THE FAILURE TO HEAR MITIGATING CIRCUMSTANCES BEFORE PASSING SENTENCE
There was an admission by the Appellant that failure to lead mitigatory factors before sentence is a procedural irregularity. Appellant submitted that the Arbitrator fell into error by ordering reinstatement of the employee.  He submitted that the correct procedure was for the Arbitrator to remit the matter back to the Hearing Officer for the mitigatory circumstances to be recorded.
 
The 1st Respondent submitted that the Arbitrator’s decision to reinstate was correct as there had been a violation of the audi alteram partem rule by the appellant in the disciplinary hearing.


The Arbitrator set aside the proceedings and reinstated the 1st Respondent. The Arbitrator fell into error in doing so. The offensive part of the process that had violated procedure was the penalty which had been meted out without mitigation having been heard. It could have been more proper for the Arbitrator to remit the matter for the mitigatory circumstances to be recorded.


The cases cited above, namely Air Zimbabwe v Mnesa (supra) and Standard Chartered Bank of Zimbabwe  v Chikomwe (supra) are authority for the principle that on setting aside irregular proceedings, the parties assume the status quo ante. This position is represented by the position the parties were at before the irregular proceedings are set aside.  In casu, the penalty determination was the one which was irregular in that it did not follow the audi alteram partem rule by not giving the 1st Respondent an opportunity to make representations in mitigation.  As the court has ruled earlier, the processes leading up to the guilty verdict had satisfied both the substantive and procedural requirements hence it was beyond reproach. This process cannot be set aside because a process which came after it was irregular. It is the irregular part of the proceedings which should be set aside. That irregular part of the proceedings related to the mitigation of sentence.

The Arbitrator acted on a wrong principle by setting aside every part of the proceedings including the guilty verdict, in circumstances where the guilty verdict had been arrived at properly. Grounds of appeal1,3 and 4 being with merit are upheld.

In an appeal, this court is empowered in terms of section 89(2)(1) of the Act to:
       (i)      “conduct a hearing into the matter or decide it on record or
(ii) confirm, vary, reverse, or set aside the decision, order or action that is appealed against, or substitute its own decision or order, or ….”

The Court pursuant to this section directed the 1st Respondent to make submissions in mitigation of sentence followed by aggravation from the appellant.

MITIGATION AND AGGRAVATION

The 1st Respondent submitted in mitigation that she had dedicated her service to the Appellant from January 2020 up until 2 October 2024.

She also submitted that the disciplinary process was marred by delays and this was traumatising to her.  She also submitted that she has no previous record of committing offences neither had she been brought before disciplinary proceedings before.

She also submitted that she was being underpaid by the appellant yet she was loyal to the employer. She submitted that she was being paid US$60.00 and RTGS 1250 monthly yet her salary was supposed to be pegged at US$300,00 monthly. She also submitted that her October 2024 salary was not paid.

She also submitted that she is a bread winner in her family and she looks after her 3 children and an elderly father.  She submitted that she relies on her salary for the upkeep of her family.
In relation the circumstances surrounding the commission of the offence, she submitted that she had been assigned by security guards at the Bank to assist in doing security duties yet she was not trained to control crowds. She then submitted that because she was not trained to control crowds, she found herself committing the offence.  She further submitted that she had a misunderstanding with the client. She highlighted that she had nothing personal against the client but there was a heated exchange between her and the client. She prayed for a lenient penalty of a first matter warning.

The Appellant submitted in aggravation that the 1st Respondent was given an opportunity to demonstrate that she is remorseful after committing the offence but she did not show any remorse for her action. It submitted that this opportunity presented itself when the Manager of the Bank called her in the office when the client was in the same office but she remained adamant by not apologizing to the client. 
It further submitted that the nature of its business is such that the 1st Respondent will be working at a place frequented by members of the public and placing her at such places when her temperament is bad will affect the clientele of their contractors. This is because they get cleaning business from companies. It further submitted that when their employees behave violently towards clients at public places, they create a bad name for the company thereby eating into its goodwill. This will likely result in the company not getting work.
It further submitted that after the incident the 1st Respondent never reported the incident to her immediate supervisors. It submitted that the appropriate penalty for the violation should be dismissal.

Section 7(1) of the Statutory Instrument 15/2000 states that in general, disciplinary action should in the first instance, be educative and then corrective.

Section 7(3) states that “The dismissal penalty to be imposed for an offence in section 4 is not obligatory but is meant as a guide to employers and an employer, may, at his or her discretion apply for a lesser penalty for example a written warning.”

The 1st Respondent was charged with a serious act of misconduct. Under Section 4 of S.I, 15/2006, an employee commits a serious misconduct if he/she commits an act that is inconsistent with the fulfilment of the express or implied conditions of his contract.

The behaviour of the 1st Respondent had the potential to result in the cancellation of the contract awarded to the Appellant by the Bank where they were offering their services.  This would have affected not only the company but other innocent employees as well had the contract been withdrawn. The conduct also had the effect of damaging the goodwill of the company in the face of other potential clients of the company.

The conduct of the 1st Respondent also had the effect of soiling the good name of the Appellant’s client, POSB, in that the Bank’s clients would shun making use of the Bank owing to the fear of being subjected to violence at their institution.

In her favour, the 1st Respondent had worked for the appellant for about 4years without having been charged. This speaks to the fact that she was largely conducting herself well.
She also looks after 3 children and an elderly parent, who are likely to be affected if she were to be dismissed.  This is mitigatory.
What is worrying from the conduct of the 1st Respondent is that when she was presented with an opportunity to apologise to the client in the office, she did not do so. This is significant because even the Appeals Officer took note of this fact.  This court finds that 1st respondent was not remorseful for her wrongdoing.

In light of the fact that the failure to control her tempers occurred at a public place, and she assaulted the victim of the offence in the public glare, this makes her case more serious.

To give the 1st Respondent a sentence she proposed of 1st written warning will be trivialising the offence.
This court is of the view that the appropriate penalty is that of dismissal. Aggravatory factors surrounding the commission of the offence far outweigh mitigatory factors.

DISPOSITION
The Appellant has been successful in all the four grounds of appeal that it raised.  However, its prayer was that the matter be remitted back to the hearing officer for the submission in mitigation and aggravation of the case.  This prayer was untenable as this court has the power on appeal to hear evidence and make an appropriate determination. In pursuance to this,    they  were directed  to make the submissions which they duly did.  In light of this, the court will not make an award on costs.  Each party will have to bear its own costs.

In the result, the court orders as follows; 
1. The appeal be and hereby succeeds.
2. The arbitration award by the Arbitrator BM Chipokosha dated 8th January 2026 be and is hereby set aside and substituted with the following:
“(a) Claimant was lawfully found guilty of misconduct as charged.
(b) The Claimant be and is hereby dismissed from employment with effect from 21 October 2024”
3.	There shall be no  order as to costs.
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